OFFICE OF THE UNDER SECRETARY OF DEFENSE 



WASHINGTON, DC 20301-3000 



ACQUISITION 



March 3, 1993 



DP (DAR) 

MEMORANDUM FOR SHIRLEY CURRY, OASD (PA) (DFOI & SR) 
SUBJECT: DAR Case 91-054, Joint Ventures 



Public comments received on the subject proposed rule 
are attached for the public's review or request for copies. 
The rule involves revisions to DEARS Parts 219 and 252.219, 
and was published in the Federal Register on December 1, 1992 
(57 FR 56895) . 

Our case manager is Mrs. Alyce Sullivan/ (703) 697-7266. 




tTlaudia Naugle . 
Deputy Director, 
Defense Acquisition 
Regulations Council 



Attachments 



91-054, Joint Ventures, Public Comment 
Letters 

Received in response to December 1, 1992 proposed rule (57 FR 56895) 
Comment period was extended to January 31, 1993 (57 FR 60503) 

1. DoDIG 

2. AGE marketing Co. 

3 . Boise Cascade 

4. Haas & Najarian 

5. Phoenix Petroleum Co. 

6.. Howell Petroleum Products Inc. 

7. Alexander-Allen, Inc 

8. Allied Petro Inc. 

9. Doyle St Bachman 

10. Steptoe &. Johnson 

11. Las Energy Corporation (January 29, 1993) 

12. Las Energy Corporation (December 29, 1992) 

13. Reid 6t Priest 

14. Congress of the United States 

15. The Navajo Nation 

16. Defense Logistics Agency, Defense Fuel Supply Center 

17. Aerospace Industries Association 
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INSPECTOR GENERAL 

DEPARTMENT OP DEPENSE 
400 ARMY NAVY DRIVE 
ARLINGTON. VIRGINIA 22202-2884 



Audit Policy 
and Oversight 




DEC 171992 



MEMORANDUM FOR DIRECTOR, DEFENSE ACQUISITION REGULATIONS COUNCIL 
SUBJECT: Defense Acquisition Regulation Case 91-54 

The Office of the Inspector General, Department of 
Defense, does not wish to comment on Defense Acquisition 
Regulatory Case 91-54, Joint Ventures. We appreciate the 
opportunity to review the case. 

Donald E. Davis 
Deputy Assistant Inspector General 
for Audit Policy and Oversight 




AGE MARKETING CO. 



5440 HARVEST HILL, #250 
DALLAS, TEXAS 75230 
014) 4S»-7333 
FAX: ai4) 45K-7222 

December 17, 1992 



The Defense Acquisition Regulations Council 

ATTN: IMD 3D139 

OUSD(A) 

3062 Defense Pentagon 
Washington, D. C. 20301-3062 

RE: DAR Case 91-54 

Gentlemen: 

We have a recently published issue of the Federal Register, 
Vol. 57, No. 231, dated Tuesday, December 1, 1992. In thxs 
issue under "Proposed Rules" we see that the Department of 
Defense, Defense Acquisition Regulations Council, is pro- 
posing changes to the Defense PAR Supplement 48 CFR, to amend 
Parts 219 and 252 to incorporate DoD policy on eligibility of 
joint ventures including small disadvantaged businesses for 
small disadvantaged business evaluation and award prefer- 
ences. 

As a small disadvantaged business owner, we oppose this 
proposed amendment/ change . 

Historically there are enough lawsuits to reference to prove 
that this proposed change has already been tried by various 
other governmental agencies both on the national and local 
level and it simply opens the bidding and awarding process 
up to fraudulent representations. The end result is more 
harm than good to minority small disadvantaged firms who are 
trying to work within the guidelines of the system that are 
already in place. 

By allowing a joint venture between a "small" business and a 
small disadvantaged business lou ase 4i typing tlie eypowermept 
of the very businesses ihfi raoulations were originally 

Iltablished is *££islu. ^ advantaged 

business. The proposed change wpuld fitfiftte another category 
and even mor«» rompetition for the average small disadvantaged 
business. The majority of small disadvantaged businesses 
will not be able to find a legitmate joint venture partner 
and finally the competition becomes so overwhelming and 
cumbersome that the "small disadvantaged business is 
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tion. 




America. 
Sincerely,^ 




President 
AG: rae 

cc: The Director 

Office Secretary of Defense 
Small 6 Small Disadvantaged 

Business Utilization Office 
Pentagon - Room 2A340 
Washington D.C. 20301-3061 



The Director 

Small Business Administration 
Dir. of Program Certification & 
Eligibility 
409 - Third Street S. W., 8tn F 
Washington D.C. 20416 



The Honorable Dick Chaney 
Secretary of Defense 
1000 Defense Pentagon 
Washington, D. C. 20301-1000 



National Hispanic Chamber of Coinmerce 
2000 "M" Street, N. W., Suite #860 
Washington, D.C. 20036 



I 
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President-Elect Bill Clinton 
The White House 
Washington I D.C. 
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PtdoTAt Coamuftlcitiw Cnmmiiiicft. 

out/* AHoeothm tmth, Mtcyw^^tiki 

thyUion, Uau M*tfio Buiwu. 
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^vMdn tbt Mtiita|«ribllMilMnr 



twilMi 
Malolib 



• Tbi lopodi OD iBill vttiiii 
telBftU! HguliMy telblliqr 



Ai iMd tbii pmrtakm- 



DCPARTME^rr OP DCFINSI 

4ieFRPifti»8iMtlS 

OtftMi Fodtrai AoqtfWtlon 
.RtgutoUon SuppltmMt; JoM 

ACtiier: D*piiteent oTDeSmit (DdO). 
action: Propolid niU %vitb itquttt br 
public oommtQU. 

iUifiiAiiY;Th0b»fefiHAequi$itic«i . 
lUfuUtionf Coundt U proooilai 
mogf I to tbt Defe&M FAX Supplratat 
to imtnd ptrtt 219 tod 282 to 
Incorportu DoD pohcy ot eligibility of 
folot vt&tttfN iocjuding imtll 
diMdvanttgid buf loMiti for fmall 
diMdvifiUif d buiiofii tvAJuitioo and 
•ward pnferBocM. 

MTU: CommaoU os tlw oropoiad * 
pfAXS rult ibould ba auomtttad in 
wltlfii to th# addrat t ibown balow oe 
^ b^fora Decambor t»92 to ba 
xoDiidtrtd In tba fermulitioe of a ft&al 
fula. 

' AOMaosa: Inurtftad puliH ibould ^ 
Aubmtt wiittaa comxoooti tolba 
rOtfiinif Aoqulattion lUguUtiofti 
^Ottodl ATTN: B4D UnW. OUSIKA). 
SOti Oafeeia Pantagoo. Woibimtoa. pC 
)DS&l-»0e2. FAX (703) BBr-M4S. 
«ViaaM dtf DAK Cut 91-$4 lo tU 
oormpcmdanai nlalad to tUi iai uo. 

PO^ WKT>ttM iiPOWATION OOlfTAOT: 

Mff Alyoa SuUivan. (703) 697*7266. 

•UPniMCKT APV MFOMUHOIt:. 
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'^vlll ilao ba opautdsod te oooofdaooa 

wnb aactioQ tie af Iba AOL M 
^Qomamti mat ba aubmttad maiaMf 

n d dta DPAX8 Om flMte to 



A. Baek|TOtt»d 

Sactioo 1207 of Public Law B9461,« 
ipAaodad. aau i goal ka tht Dapaitmaot 
bf DtfiziM to iwafd flva porov^t of 
oontrt ct ond lubcontrtbl doIUn to 
amall diaadvafitagad buainati (SDB) 

biatoricaliy Black ooUtgai and 
tmlvaraitiai. and miooHty Ix^tutiooa, 
TbiUlraetor. OfBoa SactoMQ 
vAofmaa. Small aod Small 

XMiadvantagad BuaiDoaa IftiUationrkai 
«daianntftacai a mattar ofpoUcy that 
#ifit vtotum iDeludiiHr SDBa Md 
^oodlaadvantag^d mnal} buiioaaaH 
4My , ayb)oct to oaHaio oUfibllHy 
^^y ia, bf tUgibla lo paitic^Mt tolbo 



C Papanaofk Mialte Act: 

nia propoaad nila doaa DOC ifipoaa 
ony ftpomng or ttootdkaaptog 
itqutraaaota wbidk loqtdza tba 
approval of OUB tadtr 44.U J.C SS01« 
' tfaa?. • 

Ufl af Si^facU la 46 GFl Faiti MMai 
BU 
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fUMT ttMIIAa BtftMBS ANP 
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ma autboritr dtatioo fcr 46 Oil 
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IbUowi: 
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Dafaoai PAX SupplaMBt gOUOt 

g.^acUoB tl6^ li mlaad 10 load 

^laUowa: 

Tbi SSBoISoo aF'^mdB 
tfiaad vantasad btiaisaai ooooan 
ttaadJarOoboootmolaif iBiha - 
pffgrlalopot tag Ji»-f000 nd la 
dUffarsnt #009 tfaatbfi&ItiooloTAX*' 
tl:DOl. Pli tuipu oaaofaaD twet .^ 
^poHwutitea, (OB fab^ iwtaia.« 
.AfiMd to BSU16-PB00, bava tba 



laaaallbuaiMiu 
jpraaC ana aqaBouao ay u oono wnlral ly 
TThi^ iiinii^nifliiri mill ri i inTi~ 

fMiOiMM^ of II C PR liClia af 13CP1 
4ia.Tll aitpitsmraiy. Bi yaiBm!. ta CW part 

'l lidaaettba |ft«f^Tt?T* ?^taaadbualai w 
uuEial^^ 
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gj SmandiMfpgntemd hutitms joint 
atrtyjtFi toioaai an^ ^^ip*^* ti trP*^' 
m lact F ^*^n*T ^^^ifT to rpaUi 

Mlay 0ft»oftt>fO0cipaL*aito«aaU 
aiafliytyd. and tba loint yfPttff ai a . . 

S I to amall pumiaDt to tactio a tllaf ifcf . 
liotia tii Aciantf ***r^*nxrattagi' • 

i»iJati<ma. ta CTO part 121; ^ 

m Tbi oaa wty of tbt w ^Hif *iralnir 
a 15^10 



>t!>caociiI>yaftd 

tODi ywwiniTiY cuiaonBtaaad ittdividMalti ft 



to tba 



Opatftloa i aiy flPBfroUad 
OOQoamt to||«viatoia' i • 

A aipadi^ai&aot la aMci rtodby 
a^pbla-QODOgnitpf tba pufooia (g 

"gflgggt. SDB joint 



TAl t Wdautt flit p«rtkt to ttt TSST 



rttlM<ftt.aatflrttYflftba 



BDBtelnt wwQt M aaroinii wifi tk^ 
jBCiaiyy and ttitmtmkMr 
litfirl^oato la tba SM eooeamtft) la tba (olot 
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MomioNB AND ooNnuer 
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i. iUfuIatoiy Flaxibility Aet /^t2lta-9000 
&ovfO900oafulaiaft0t«xpacMao f Buatnaoa'^ 
bi v» al|iii rloaiu amnooiir bapooi ca a 
jftKinttol Auaabat .^{jgnalljAtltiaa 



— 

/tf2lta-9ooo toMi n i n ai w i to #i<\ 
Buatftooa Ooooam Ban aaa maB a ft PaB 
V ea u i r a ai ^ y 



'Si aay aubeootmeti ta tba SDB 

'SteSibad 7 aacb paitklpaDt to tba 39B 
lalat miuft. wttb a dauOod tcboduk o( tba 
oaat or vahia of aKk vid 
IBgUtotefjILMttAai _ 

l^lSSSlSiula^iallalttPt 

ihallbamaiataloadbyaalPB 
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n] lofror wp/tti one ottti i 
ponpbeil m IdtfluM ^ tiM 

iiilm&Mtarf . wlU ptrfott fo^^ 
liter ffurphn mtf . 

woductkNi. ttd ptJ M of ttrrwi n 
'bor ffurplui «nM neiid 10 ptfont aftte 

oostnct prict. 

9ft6tm, UeludiJBLi it! tffUiftm ttet li 
Iftdtptc^Cr ^irp#d tad opmiad, 
tfosbnt to tb# S«Id of opmtkiB is wUcfa 
• M U bMdiai OB Covnst^ ooo^icu, nd 

^QBtroUtd by todinduiU wto in tetb 

tra iIm bms I smU buflM oooMv 
4&d ooDtroUtd by « vomnlciUy 
dSMdwt^td bdUstiiMerNittft . 
MgvrtiUs cfliB&iittiae whieb MVti t ot 
f«Quimo«tt or 1) OPR iM.nt or 19 CPX 
. 104 111* fwptctivtly. ^ ^ ^ 

jidr«wS *• mtort b rmS. 
« W QM of tkt ooeipc&iH Si ntU 
dto t JmjtM td.tftdtbitotmmtOTyit 
wteW b iBtll purtuint lo itetioe Oloftte 
taill »\tf!B«M Ad iDd (mpkOMOtiag 
MuitOoBi, 19 CrV ptft 111; 
W nt minority of Ihi mtuft'i 
dtwtlytotbtiocKOrio^ 



•Mlor«i)Mar<Mk:«i«_ 
fl) tw* ttel til mbdobObi Bd e(b«r 

iiMliBilBtttoiaifr-'**" 



(BIM Att •» MtoBBtiai tad olhtf 

Uliiiliitaiirtii mil ill nliilni Ttt ihr tolnl 
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by nvWi^ pMtnphi M otf fe) to 



(teCboBMBMaHb oTPiMno Rico, tht UJ. 




KiiiifinilfiTT] diMdnsttfvd iadtvtdBtii ia 
Ik* OB eoacvBi la tte )b1bi mturK nd 

OMntioM V tmxnTM ^ lk« SDB 

•llg(bUeDBSffai.lBrtb«purpo«of 
SfenBiH • iMctfie entnM. prior 10 OM 
StelMlOB of oBm. 8DB TW»«« . . 
^wuwfl ti »»« eoBtils »W« 
(A) DMipttt tbt pvtiM IP Ikt iBlBt 

CB; O-rty wttblWi thit Ih. ■ijortty of A. 
BDi blBt wturt Mml&li wUI icerut to a* 
•oeUlKwdKnamloiUrdlMdTts^ 
todtv^Mlt l« th. OS oeaomu tat)»|otot 

(Q SpKify *• wtpoailhrati* ofAi 
ptftin with tn^ te ewnrwt p^wntaoo. 
ipwta orUfaeiTwd MlPiUtioa of Uw 
Md uy •uboootraM to tki II 

iplBt vMAirr. 



Ai«i»disthitelniM-. 

(t) "SomU DlMdvoBiawd 
.o^smrmmaM • nMlTba^aow - 
(WMd ttd oobttottod ia^iridMli »bo v« 

botb aoeUUy led •eBnmvv 

lb» atjorttjr of wmlap «f 1^ dtoKily 
•eovs to fueb l&diviautB. TUi tone 

m W» m to bwmimU 

an wnomionr diwimttnd lidtolrib 

iv Mfttiv* Hjwbftfi ffflUUMtaO ViMCO MOU 
ORti4.11S.N«p*eU««l7: 



«aM«>9ior«poati4itMWikL. 
gKSmrtai* Ml miM l m ditcrthod to 



by ifVtill«Mnptph to], ■^.•i<»l«« 
|i>^ph ( fe). 10 iwd M fcUo wK 





■■l^;rBuSa9nwnd tapbmirtloi 
NfuliHeei.ttCniBUtm: 

IH) Tbi attelty tSfht ymtm'9 •maiap 
«eerv»dir«!tblDtbiwdaOy<^ ^ . ^ 
oconwtilMtiy dl»dt»Wd toAtlduilijB 

nmTt) iM | iin wt i*d^iar >uito wi 

•Mnttow •« eoBtraUod ^ thofen 

iMMMDto aw* oe*toto P«w««w 
SdMd 11*1* IB Ibi 8M «oaen(»)toA» Ma^ 



gohmttii BHBi katitutiou dttomiaM by 
CQJi<iM(<& brtMutitat MM tBithuttoai 

ShtSSoB Ad if iw cat U.&C 
Mb tlv BMWy BoapnAt nnto^* 
iBitttaiiooftuwMBlm^ptotelo 

Mrtorlafly Blort nB»i|> of naiiwtaty bohw 
iiuiBiitiit itv\ 



^jiadivldtMliwbflatbpUt 

CoetaBy nd MOOonicaUy dlMdmtt|«d. M 
itflBfldbrlbtSaMSftuiMM ^ - 



MtariV of WBfaM orwhlck diNdlf icenw 
to luck lidMdMK TbklinrltrliniwwMll 




tPti»d»*» » »«p aM ' W lliiwo#*> 
ptftlM with niird to cooti»« p«farm»c«, 

CD0Me( nd ay nteonlrMU to dto ten 

toiaimtaiw: - „ ^ 
^jltfBlMnddMOlbidltoolar 
««iap»Mt. iMllttto*. vtcthmmomm to 



tlSf£7ldSreoBpiBitoti«MU 

SMdVtttMd. vd ibt iDtot • 
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(ill) Thf miiMiiemvni iA4 tfilty butlAMi 
optr»t)f>ni Art eontrolUd by tht SDB 
Qonrtmi in tht irtnlun. 

(iv) A ffi^0d Ai^TMrmfAt li tMcuttd by 
di|iib!t eoocfrnt, tot tb% purpow of 
perfonnlnf • ipecific ooDtnct, prior tu tbt 
fubmiiiloA of offm. SOB |eiot voDhui 
i^rMmtnii muti oontAiA piDvifio&i which: 

lA) Dot IgMii \h§ piHIbi le thf iDlDt 
vonturt At co-mmum; 

(i) Qitrly tiUblUb thtt th« mi|oHty of Um 
SDB folAl vtBtuM Mmiogi wUI occnM to tbt 
Aociatly tad oco&omiciily diMdvaotrnd 
lAdividuati ifi ch* SOB ooDem(i] IoiEa toiot 

. (Q Sptcify thi mpootiMIKIof of tht 
pArtiei with ngifd to eoouiet perfomo&ot^ 
ooum of Ubor. and Mgotiatioo of the 
eo&trtct tod toy lubcontiieti to thi SDB 
)(ifa)t vtsturo; * 

(D] itemlu and detcrlbo oil mi)or 
oquipmont. fbcllitlM. and other lotouvoof to 
be fureiibed by eecb pvtldpul to the SDB 
)oiflf vtotuTB. wUh • deutlod echadiJe of the 
ooetorvilueofeachiiBd * 

(E) Sutf that ill eceouAUoi tod other 
edxninUtntivf reoordi rBlatiivg to the toiat 
venr.in »bil! be ntiotnoed by oo SDB 
CDAOinD la the ioiot voatuie. 

t • t • • 



. (4) Upoc requrtt. • fmeli diMdviateied 
builDen jolzit vesture cffiror agreei to 
eybnit • ii|&ed SDB joiot teofun afrfeMol 
11 deKTibed io parapipb (aXil of thie 
dauie. • 
(CodofclftuM) 
• • • • # . 

in Doe. M-2eDie Filed ll«eo-e}. 141 am] 
SUMO oooc aeiMi^ 



Mili: OommoAU on the propoeod rule 
Bluet be reoolfod on or before December 
I0» 1BB2. 

MMItBSU: ComiMlU w propoiod 
luleahouldbeoeBttoMr.XoUiDdA. ' 
Bchmltten. Diroctor. North wtit IU|ioo. 
Katiooal Marine PUboriee Soivioa, TSOO 
6tod PolDt Way ML, UN Cum. 
6oettle. WA 9Bns40rO: or Dr. Ct^ 
Metlock. AcUog Oixtdor, 6oothwoet 
Regfon. Notioiul Mertae Pleborioe 
6orvico« sot W. Ocaon BM.. Soto 
4200. LOQI BMCt GA 6D60M21S. 

Coploe of relevant fopoete tod 
InlbrmetloDp Ameodioost 4 to the IMP* 
ood the oovlronmfotal aceeeemtot/ 
ffOSulelory impact rtvtow far (hie octioB 
ore evaiieble from Mr. lollaad A. 
Schmlttta. Dlroctor, Noithwtet Regtoo/ 
Netiooil Mtrioe P&eherioe Sorvloo. it 
tbe addroei above. 
Ml PUfrfHSK s ff o w mtiOit oomtact: 
William L RobineoD at 30M2S-SliD, 
Xodr>ey H Mclnnle at SIO^OS&^SO. or 
the Pacific Ftahery Uaaagemaat Council 
atS0»-SS»^S2. 



thUdoefgnattoii ire to provide the 
odrainietrative mochiniem to end the 
liiSe^ale whltlni fichery nfhon the 
nnoal barroet nJooUne U reecfaod, to 
allow the amaU nihiriai that tttch 
lAltiqs far ^ fraeh fieh rnvkoU and 
fv belt to oontiniio al tfaaoe of the yter 
%Hm the larie irale whitiM fteharioe 
m proUbiled, iod to iUowiendlnge ^ 
the emaD ouastitiM of whlliM taUn 
fvbfle Bihloi far othor irounoBth 
species Thm poipoeei ere exactly tbe 

of Mipoaae &at emiM litttiiy 
topoamoo of routine manasement 
sauurae under 80 CPU Ses^CcHDOi): 
To keep landttaii doee to the epociftod 
fcervoet lev^ to tttsnd tbe eeeeon: to 
siinlmfM dicrvptiofi of traditional 
iehlni tod marWina pattemi; to . 
foduoe dlnards: to dieoourMe tarset 
lehlni while attowing emalTlncJaental 
Oetdhai to be landed; and to allow email 
flibariee to opemte outeide the normal 



DKFArrUCNT OF COMMERCE 

Natlonsi Oooanlc snd Atmoaphoiic 
Adminlstrstiofi 

OeCPRPoftSSS 
|DooMNo.ift1IO-ttlO] 

Pacific Coeet Qrour>Ofleh Plahory 

AOSNCY: Netlontl Marine PUbariei 
Service (NMFS). NOAA. Oommarca. 
ACTio»i: Propoeed rule. 

oumunrs SO\A leiuei thli propoetd 
rule to dotignele at ^'routine** the eettlng 
of trip landing end frequency limits far 
Pacloc whiting Hie trip landing and • 
frequency LmTti would be ueod prior to 
the regular eeason opaning dele and 
wheD the krge-ecele whiUng fiibery 
ftechet or if projected to reach the 
anriue] wbitiog harveei guideline. Thie 
action ii euthoriaed unoer Anendment 
4 to the Pacific Coert Crovmdfieh ' 
Plihery MahtBement Plan fPMPJ and ii 
intended te allow amtll quantitiae of 
whiting to be rettinod and tended 
during periodi when the Bahery would 
otheivrlee be doeed. 



Background 

Amendment 4 to the FMP wai 
approved on Novembsr li, IBBO, and 
the implementing regulstione became 
offeetive on Januaqr li IS01« Tkli eotioo 
le being propoeed aooordtog to tbe 
prooeduree under Amandment 4 to tbe 
fUP thai authorise the deeipattoo of 
eertain manegemeot meaiurae ae 
•'routine.** That deiignation maani thet 
far the epadflc fpaciei« goer typai. and 
management maaeuree. ImplementatiQn 
and further adjuetmant of tnoee 
managemeDt maaeurai mey occur alter 
eoneideretioo at a ainsle meetins of the 
Pacific Flahtry Mananmant OonndU 
(OouncIII and altar p^Uoatlon of e 
noUce io the Fadaral Recietor Only 
management maaeuree thet ait for the 
aeme purpoee. and that are within the 
eoope of toe a&alyaii conducted whan 
the ectloc wu deiignated routine, mey 
be implereentad to thie mannar. 
Deecriptiont of maoageflfient maee uree 
being oeaigoated ae "fouttoe^'are 
publlebad to the Federal R^gMar and 
oodifled to tbe imptamantins 
ngulalione St BO CPR MSIS, tbue 
in^rmii^ the public of the epadee and 
gear tvpae that are likely te have a 
nednc management maaeure impoaed. 

At tte Septombar 10S2 meatlns. tbe 
ooundl ncommanded that trip fendins 
or frtquency limiti applied to landtnsr 
of Peolfie tirhitiog bame aftd after the 
fogular whiting eeaean (the regular 
wfiJUng Sehery begtni April IS and 
nomeuy ends when the barvaet 
guideline or quote ii reaebadj be 
oeslgnetod se routine, nepuipoiit far 



Theee email tilting fisheries are 
dletilbolad along the Pedflc coast of . 
Washington, QMon. and California, 
and have very Bme impact on the total 
fandisigi of vriUting. The whiting from 
tbeee flebertoe fhst enter tbe freeh 6ah 
merksti bivf e hkh unit value, and the 
income from whittog is ImpoTtanl to . V 
these operations. Ror soundfiah 
Ssherioi directed M other grouodfiah * 
epedas that unavoidably take email • 
amounts of whiting, this propoeed rule ; 
IfadoptadwlUprwtotthetfiresuand . 
axtn ooet to toe vesael operator cauead 
by requiring the eoitina of the oetch * 
onboard the veseel and the discard of all 
whiting takes before end after the msto 
whiting eeason* 

PurtSarmofe. no etmightfcMTward 
odminietittive machaniim currently 
asdfts to the reguletions thet implement 
tbe Pacific Groundfish FMP that would 
allow NMPS to and the large-eeale 
whltixtt eeason whao the harvest 
gtttdaliDe is laeched. Durtog 1092. 
NMPS had to utilise the more complex 
*>DtInts of ooaoara** mechanism to the 
FmF to cloee the tajge^e ftebery (S7 
FR 4S42S, November 2« 1092). This 
propoeed rule would allow NMPS to 
prevent overfishing of whiting while 
iliowlQg emaU anantlties of whiting to 
be retelned and landed when tbe fiahery 
would otbarwiee be doeed. Depending 
on the epedfic drcumstenoea. NMPS 
Bey impoeee trip limit at tbe and of the 
mular whittog eaaeoa either when the 
harvest guideline Is prtijeeted to be 
leached, tous allowing imaU quantitiae 
•r%ifhltiiig in mttmu of the herveet 
guideline to be tended, or prior to 
ochievoment of the harvest fuidehne eo 
that the totol of all whltins itndif^ for 
the fishing year deal not exoeed Ibe 

barvaetgulddina. 
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Office Products 



Boise Cascade 



800 West Bryn Mawr Avenue 
Itasca, Illinois 60143 
708/773-5000 

December 23, 1992 



Defense Acquisitions Regulations Council 

Attn: IMD-3D139 

OUSD(A) 

3062 Defense Pentagon 
Washington, DC 20301-3062 



Subject: D.O.D. Regulatory Amendment-Joint Ventures of Small Business 
Enterprises with M.B.E.S - DAR Case 91-54 



Dear Sirs: 

We have reviewed DAR Case 91-54 from the December 1, 1992 Federal Register. 
We appreciate the opportunity to give feedback to the D.O.D. about the 
administration of M*B.E credits. 

Boise Cascade wholeheartedly supports minority business, both in spirit and in 
practice. Enclosed you'll find the •^Opportunity" catalog, our program to foster the 
economic growth of minorities. Of particular interest are the mission statement and 
the supplier biographies. As a distributor of office products, Boise Cascade is fully 
committed to fostering the highest possible attainment of economic growth for 
minorities. Consequently, we are deeply concerned about the inadvertent 
encumbrance to growth created by administrative regulations at both the D.O.D. and 
other government agencies. 

The issue limiting growth of M.B.E.S is the regulation which only allows end-users to 
claim credit for goods bought directly from M.B.E. manufacturers or distributors. 
This regulation effectively leaves large national distributors out of the procurement 
process, which causes an unfair inefficiency of scale for the M.B.E. The M.B.E. 
manufacturer is forced to either seU his goods direct to end user corporations, 
thereby incurring very high individual transaction costs, or to sell through M.B.E. 
dealer/distributors, who are normally very small, under-capitalized, local in scope 
and lacking in scale. In either case, the M.B.E. never gets a chance to get to 
economies of scale, therefore a cycle is perpetuated that brings him less profits and 
less ability to grow and be competitive than his non-minority competitors. 
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Most major corporations today would never have gotten to their current size and 
profit structure without the ability to go through efficient distributors (Le., Xerox, 
Polaroid, Georgia Pacific, 3M, etc.) and therefore gain in economies of scale. In 
fact, most corporate giants, including the above companies, continue to use 
distribution on an ongoing basis even after achieving economies of scale. 

The benefits of gaining scale by dealing through distributors are as follows: 

• Larger production runs. 

• Steadier more forecastable business with less fluctuations. 

• Less accounts to carry and faster cash flow. 

• The distributor carries "on the shelf* inventory which allows the manufacturer to 
"make to order" eliminating inventory carrying costs. 

• Lower packaging and distribution costs result from selling in larger lots. 

• Sales and marketing activities are provided for the manufacturers by the 
distributor. 

• The distributor already knows how to navigate through the infrastructures of 
corporate America. 

• Procurement costs for end users go down by buying from a full line distributor 
due to amalgamation of lines. 

• The computer systems and delivery systems needed for corporate America's 
demanded services gets spread over a huge number of customers when provided 
by the distributor. The manufacturer cannot afford to individually tailor their 
systems and services to end users. 

• It allows the M.B.E. to focus on his core business, not being burdened with 
additional distribution concerns. 

• Economic growth equals more jobs for minorities; growth requires scale; there is 
no scale without the ability to reach broad markets geographically. 
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The slow economy of the *905 necessitates that corporate America take dramatic 
cost-saving steps to survive. One such step is to downsize their supplier base, to 
both cut procurement costs and increase negotiating power throu^ volimie. 
M.B.E.S are the unfortunate casualty in this downsizing mode. The MB.E. is 
Q^ically small, relatively narrow in product mix, and often not as competitive as 
larger companies. Corporate America is struggling with doing business with 
minorities just because it's "the right thing to do." To survive, minority business must 
make long term economic sense. That's where Boise Cascade's program provides 
the critical link between the end user's needs and e^ectations and the minority 
supplier's needs and abilities in a relationship that makes economic sense for aJl 
members of the distribution chain. The N.M.S.D.C, as well as other noteworthy 
advocates for Minority Business development, have acknowledged both the need for 
M.B.E.'s to gain scale and to be able to compete in an age of supplier base 
downsizing; they have, therefore, changed their position from disallowing second-tier 
purchases to wholeheartedly endorsing and promoting it. 

The key elements of Boise. Cascade's M.B.E. program are: 

• We bring together the products of many historically disadvantaged suppliers to 
provide •'one stop shopping" for the end user, as he places one purchase order for 
all of his office product needs. 

• We developed a computerized tracking system to report to the end user his 
M.B.E. purchases separate from other purchases for reporting M.B.E, credits. 

• Boise Cascade does UQL claim M.B.E. credits for any products purchased for 
resale and can substantiate that there is no "double dipping." 

• We provide next day delivery throughout the U.S. on M.B.E. goods (we hold the 
inventories: no wait for the customer; no inventory for the supplier). 

• All M.B.E. suppliers are certified with the N.M.S.D.C as well as with many other 
credible certifying agencies. 

• We provide special 10-day payment terms to M.BJB.S. 

• We mentor the M.B.E. supplier in all aspects of his business. 

Further advantages of utilizing our second tier purchase program are detailed on the 
enclosed presentation entitled The Critical Link." You'll notice that the economic 
advantages are realized by all three parties in this chain. While we're very willing to 
waive any M.B.E. credit claims for M.B.E. purchases and act strictly as the middle 
man, we feel the end user should be allowed to count these credits toward their 
fiilfiUment of M.B.E. credit goals. 
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We appreciate your consideration in amending D.O.D. regulations to allow cr 
earned through second tier distribution to count for MB£. credit fulfillment. 



Jennifer A- Ruth 
Minority Supplier Coordinator 

Enclosure 

cc: Horace J- Crouch, Director 

Harriet Michel • Executive Director of N.M.S.D.C 
Maye Foster-Thompson - Executive Director of C.R.P.C. 



Sincerely, 
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LOUIS N. HAAS* 
MELVIN K. NAjARtAN* 
DAViD E. BUNIM* 
ROBERT C. NICHOLAS* 
AARON S. MILBERG 
LAWRENCE R BECK 
CHRISTOPHER B. INGRAM 
STEPHEN D. FtNESTONE 
ANDREW R. WIENER 
DANIEL B. HOYE 
MICHAEL ^. LEOERMAN 
DEAN H. KAYES 
LINA M. ALTA 

•a professional COPPORATlON 



HAAS & NAtTARIAN 

A MRTMCRSHIP INCLUWNC PROTESSlOMAL CORPOfUTlONS 
ATTORNEYS AT LAW 
SIXTEENTH FLOOR 
^56 MONTGOMERY STREET 

SAK FRANCISCO. CAUPORKZA 94104 
TELEPHONE: 700-6330 
FAX NO: 14^15) 39I-OB55 



December 23, 1992 



OF COUNSEL 
TIMOTMy M. POWER 
NANCY HO 



OUR REFERENCE 



VIA FAX (Original follows by mail) 

The Defense Acquisition Regulations Council 
ATTN: IMD 3D139, OUSD(A) 
3062 Defense Pentagon 
Washington, DC 20301-3062 

Re: Comment to Proposed Change to DFAR, Parts 219 and 252, 
PAR Case 91-54 . 



Gentlemen: 

Please consider the following comments to the proposed rule amending 48 CFR 
parts 219 and 252 (DAR Case 91-54) 

Based upon our experience representing minority businesses, two of the 
proposed changes require either deletion or clarification. The proposed changes are 
contained in part 252, sections 252.219-7000(a)(2)(iii) and (iv)(E), sections 252.219- 
7001(a)(6)(iii) and (iv)(E), sections 252.219-7002(a)(2)(iii) and (iv)(E), and sections 
252.219-7006(a)(4)(iii) and (iv)(E), which read as follows: 

■ "The management and daily business operations are controlled by the 
SDB concerns in the venture." 

■ "State that all accounting and other administrative records reliating to the 
joint venture shall be maintained by an SDB concern in the joint 
venture." 

Most of the small disadvantaged businesses we represent are in the construction 
industry and are owned by individuals with particular trade-related skills and job-site- 
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related managerial and supervisorial skills. Typically tbese businesses do not have the 
managerial, administrative and accounting facilities required to perform federal 
government contracts, which are "paperwork intensive" from an administrative and 
accounting standpoint. Moreover, these businesses typically have neither adequate 
financial track records nor sufficient net worth to support the surety relationships 
necessary to bid and perform federal government contracts (this is especially true in 
light of the recent regulatory changes restricting the individual surety program). In 
order to perform federal government contracts, these small businesses form joint 
venmres with other small businesses which have existing surety relationships (or the 
financial wherewithal to support same) and the "home office" capabilities to administer 
and account for federal government contracts, including whatever requirements are 
imposed by sureties. 

The proposed amendments set out above would have the effect of depriving 
many technically well-qualified small business minority contractors from participating 
in the SDB program. The traditional model of the minority business having absolute 
job site responsibility (including management, hiring and firing, dealing with resident 
engineer types and inspectors, etc.) while the non-minority partner deals with home 
office administrative and accounting matters, would be eviscerated under the proposed 
amendment. This model works ~ it should not be eliminated. 

Thank you for your consideration. 



Very truly yours. 



HAAS & NAJARIAN 




LNH:dls 




PHOENIX PETROLEUM CO. 




Stephen ^(teg 

Nice Presideni 




28 December, 1992 

The Defense Acquisition Regulations Council 
Attn: IMD 3D 139, OUSD(A) 
3062 Defense Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 91-54 

Federal Register Notice concerning "Joint Venture" 
Agreements complying with SDB requirements. 



Gent lemen /Mesdames : 



Phoenix Petroleum Co. is a SDB concern marketing refined 
petroleum products. We are writing to support the proposed 
rule changes that would allow joint ventures between SDB 
concerns and Small Business (but not SDB) concerns to be 
eligible to be considered SDBs for evaluation and preference 
purpose . 

The current attitude of the DFSC in implementing PL 99-661 
provisions requiring the the DFSC to give preference to SDB 
concerns is terrible—at least with respect to the purchase 
bv the DFSC of refined petroleum products. Clearly, the 
DFSC is not interested in following the spirit of the legis- 
lation; the DFSC has done all it can to not give the preference 
to SDBs. 

Accordingly, any rule change that would allow for more 
participation opportunities forSDBs to take advantage of 
PL 99-661 provisions is good. For it would mean that the 
DFSC would have to work that much harder (and therefore perhaps 
have less success) in denying SDBs the opportunities mandated 
by PL 99-661. 
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1009 West Ninth Avenue, King of Prussia, PA 19406 (215) 337-9288 



U HOWELL PETROLEUM PRODUCTS INC. 

M 'jB BROOKLYN NAVY YARD #292 

207 FLUSHING AVENUE (718) 852-9660 

^0 BROOKLYN. NEW YORK 11205 FAX (718) 852-9664 



December 30 ^ 1992 



Fax No. (703) 697-9845 

The Defense Acquisition Regulations Council 
Attn: IWD 3D 139, OUSDCA) 
30b2 Defense Pentagon 
Washington, D.C. 2^3^1*3062 

he; DAR Case 91-54 

federal Register Notice concerning "Joint Venture" Agreements 
complying with SDB requirements. 

To whom It may concern: 

howeii Petroleum Products is a small disadvantage business 
located in Brooklyn, NY which has been adversely affected by the 
L'.u.u. /u.F .S.C. provision that inhibits the establ isnment of a 
supply relationship with small businesses and/or a 30int venture 
unaer the non-manufacturer rule. 

Howell Petroleum Products fully supports the proposed rule 
changes contained in the Federal Register-5b89t), Decemoer l, 
i^b2, Dut would also like to use this opportunity to appeal to 
tne UAH Council and D.O.D to repeal the existing D . u • D/u . ^ . S • c 
deviations that would inhibit the establishment of a supply 
relationships witn small businesses and/or a 3oint venture, in 
tne format oeing proposed, for S.D.B's who may have aspirations 
to participate m the D.F.S.C. - Bulk Fuels Program. 

Thank you for your consideration. 



Very truly y^urs. 

Bill Howell 
president 



ALEXANDER- ALLEN, INC. 



1021 LtncMttf AvtniM 
Bryn Mfwr. PA I8010 



T*Itphon*: 216 52&«12 
TtMKC 216 620-MM 



December 31. 1992 



Defense Acquisitions Regulations Council 
ATTN: IMD 3D139, OUSD(A) 
3062 Defense Pentagon 
Wasl^ington. D.C 20301-3062 

VIA FAX NUMBER 70a/697.9a4S 
RE: DAP Case 91-54 
Qentlemen: 

Enclosed please find Alexander-Allen, Inc.'s comments regarding the above proposed 
rule. 



If you should have any questions or comments please do not hesitate to give me a call. 



Very truly yours, 
GAMXX ENERGY, INC. 




ERNEST B. HARDY 
President 



enclosure 
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th* a«v.iepment of Binority bualMiM. ' Pro«ra«, 

Jot thwirfd 5;*th. rm. • «<ff.*auut^„.'^iStSS i' ?"T" " 
«xpnMad will ot th« eono?... Moptod to l»pl«»ent tha 

■inotity capital Li ^,itlV,^Siiu,VSS^ ot tho 
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aisadv«nt&««d owner o£ in SDB. and tht r«oulM»«t *w ^-hI 
r??^ iu iMpo»»iblXity in Boit outs, and an iBDrobabiiitv i« 

Undar aB2.ai9-7000(a) (a) , tha daflnltlon of a anall dlaadvantaaed 

The »*3«'ity ,tha vantura's earnings aeerua directly 

i2,i4xH2r,.w*®4^,iy^ aoonoatcmily disadvantaged 
individuals In the 80B eencern in the joint vwitura.T, 

Si!4^1ii*;.i?l*.*?/*^' requires an sdb which la In an industry which 
i^SSilTSif'Ji^Sis^*' »aat oonflleting requirements ifich aakr It 
lapesBlbla t© be in ooapliance, and thua. atfeotiveiv 
an SDB osiinot avail itJalf of'the jX^VnVure ^^^^ 
Illustration, assuae that tha Industry (such aa ttrVafiSiSS 
industry) requires the $db eonoem to haOe iqulty in Se plJnt aJd 

;2SiTrVpiVc«iJt"Li? TypiSu^;: JS?iSij;'wj;? 

nave a repiacaBent cost of in excess of fioo ailllon. and for a 
S!iii*b?.?iJ inodast site (e.g., 1/3 of the ilse standardT^^^ I 
small buslnese) , the inventory working capital will be in the%*nffl 

I«2I:4.*^f..*■^^^*} requirements of such a refinery^ figured at a 
modest 10%, would amount to between $13.5-15 million; This need 
la oontraeted with the limitation of the BOB proor^ 5^^^^^ 
econeaiealiy and socially dlsadvantagadlwnw nay^no^^ 
worth in excess of $250,000 (axelusVe ^ hio iiTtareii 1^ 

Si:i5;:!r?"^.^^* /D* abundant?" oleVr " at woh r 
diaadvantaged owner must have soma bualnasa partners to provldethe 

Jp a portion of tha interest in the busTness. tSoe iSi sdb 
pSllI 5fll^n%t^i*'S:^;U^^.'* raasonabia to a.sum. that a 51- 

i;Ss:isSt%nr iis*'^^^^^^^^ %^5?e 'ts^itriy-Yxfd*^ aSSiiiUii; 

feiSTr"^?'*^ individuals sfnci; by defl^ltloy, S? dKdvJj^lJiS 
Jo/^thi" dab?. '"^^ •^^^^ Provide'*IS2 
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Sl?ifS*I!i!5*S2.-**^* •*»J»«*«>f«/ «>• rwl»tion» th«n r*quir«t that 

g^.^^Tn^^^^^i VytMrft. If th« dis«dvt»t«g*d ownJr only owt^Sl of 
th« fiDB and th« tDB only owns 51% of th« joint vonturi" San! 
absant arrangamant which aignif ioantly altars ttTa^ditioMl 
JS^i^f of •J»*ring of aarninga in a joint vantuM, S2ta iS no 2ty 

vantura. At bast, hia portion would ba 91% of 81%, or a«.01%T 

Thia daf initional anonaiy la rapaatad in aB2.ai»-.700i(6) (ii) . 

aooounting ayatau to ba asqployad to allooata the costs to ^a 
varioua products of tha rSTinary. Only a Sail portion of S! 

^^"^ •vjbaittad, and givan tha 

anyironnantal ragulations and ohangaa in DoD spacifications/ in tha 

':^?S'?«S5**.?*^*'*"^'*i'*? govarnaiant products, as oppesad to thosa 
jaold into tha ooaanaroial &arkats may ba lass than 20%. Hovavar 
I tha costs assoeiatad with tha raflning of a barSl of cruda Sil Sy 
iba allocatad in a mannar which allows ths ownar of tha refinary to 

'TS4r*^vSi%£!*™**®*!'^^?^y' Of tha SOB eoncarn. 

;Thls nakas the proposed rules a lieanae to increase tha cost to the 

ifS2v°!K?''S:^''u4' nseded supplies, with the aajorlty of the praaiuft 
;Over the market price to be paid to the non-BOB joint venturer as 

^ tJ^rniS*^^ ♦.h?!;. *5*;^, •^j^^^^ profits to 

but also will not encourage or facilitate the 
aeyelopaent of a self-sustaining business by the SOB. Indeed, this 
;enly forces the BOB to be at the »ercy of the non^OB ref ini^ ? 

■ •»^«'i'»Sf of sarnings, there is no 
• joint venture, since the 
contract with DoD will ordinarily be finaneabla. Thus, the oaiv 
joint ventures will be with non-BOB refineries and likely sdb fSti 

yi^h no expertise or refining experience. 
Thus, the net effect will be to create one year joint vantures 
Where a auniaua of 49% of the BOB ''preaiuB- ever the aarket pries 
is paid to tha non-SOB as its share of the profits, filui any 
{Increased costs that can ba shifted to tha joint vaaturar^ 

jrhe rules also provide that the SDB concern shall be in day to dav 
SSSwS^^^^^**•.i*Li".*2?^^^^^ 2S2.219-7000(a)(2)(iii) and 252.2191 

Z2S^.!*^ ^.^^^ • jo^nt venture conaists of a refiner and an 

,S?.v**'^'^*5*'w' is /managaBant and daily business operations" 
rhioh are to be controlled by the SOB? Since a barrel of crude Say 
aye only 20% of govemaent products and only those products are 
»eing aeld to tha govemBent, then, do the rulea require the BOB 
.0 siaply to control the storage tanks where the govSnaent 
iroducts are stored and to schedule the deliveries to the 
f . further on the production side would be to 

tequire the non-SOB to give up control of the refinery and its non- 
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joyarnawit toutlnMs. , W»llt th« 8DB oould do th« billing for th« 
iSiSL^'^Y^'*"^.*.^*- •lloo.tion or oottt veuld n^d to take into 
tccouttt tht eeoti Incsurred by the non-SDB and would subjoct to 
til'^iJ'^^^r^ Of the 8DB and porhapo not dloputiblo by 

SLiJfrJST'l^rV/®^ purohaiw, thor* would bo oignif leant 
SS^"?iJ^«S2 !^^*^ ^1^.*® arrangt»ont« which w^e highly bonofieial 
5S4?L S2l*^«***lJPl'^*-.**P,*'**>7* joint vantura. Policing 

^ioli' typieally would not have the axpartiaa or 

J,t5 ^^•i^ *'^**^f ^" ovarcharga, would ba difficult if not 
Ijpootibla, tharaby requiring the orsc to aignifleantly ineraaaa 
ita audit and review function for the joint venturea, aa wall aa 
to triple the review prooeaa to qualify a joint venture bidder, 
!f!!Sf ^'^^i* 5f "•©•••ary to qualify the fOB, the non-SDB, the 
octtblnatlon of the two, and the legality and aufflciancy of the 
joint venture agraaaenta. 

Xn addition to the coat of the crude oil to be refined, the 
jaccouhting assunptiena for the allocation of the fuel eoate, power 
i****2?-. *"f,^ chemicals would be critical to determining the 
jprofitabllity of the joint venture and the coita are not know in 
ladvanca with auffieient precision to allow the auditor a to 
idetermine if they have been weighted in favor of the non*80B. 

Finally, the advantage to the non-SDB In auoh joint venture, 
without acne improper enhanceaent of a type described above, or 
jotherwiaa, is nlniaal and, under the proposed rules be unlikely to 
Induce Buch non-SDB to embark on such a joint venture. Thus the 
rules would either fail to generate joint ventures, or, 
Alternatively, encourage non-SDBs to seek to enhance their earnings 
by improper means, 

finally, assuming that auch joint ventures would occur, with a 5i- 
149% split, the net effect would be to reduce the 5% goal to a 8.S5% 
goal, by giving 49% of the benefit to the non-SDB partners in the 
joint ventures, without any concomitant shift of benefit to SDBs. 
Furthermore, with the exception of the financial gain from an 
individual contract (for one year), the 8DB would not be building 
a business, eince the non-SDB would be able to end the joint 
Venture at the end of any contract, and the fDB would thereby be 
but of buainaas* 

fn this regard, it is important to note that there are very few 
Small refineries presently operating which would be capable of 
Producing the government products, in addition, the number of 
theae refineries will be substantially reduced as and when the 
government ewitehes from jp-4 to jp-i, since many of the email 
refineries cannot eeonemieally produce JP-i and thua will be unable 
to bid on the government centracta. (This ao despite the fact that 
PPSC haa given more than adequate notice and time for email 
to determine if they will witch to JP-B. Heat small 
refiners and SDBs lack aooeaa to the capital required to make the 
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ALLIED PBTRO INC. 



January 27, 1993 

Dafante Aequifition Ragulatlona Couneil 
3062 Dafansa Pantagon 
Washington , DC 20301-3062 

Fax TransoiBsions Fax No. (703) 697-9845 
Attnt IMD 3D139, OUSA(A) DAR Caaa 91-541 

These cononente are aubmittad in raeponee to the DoD'a jotice and 
remieet for coaaante on the "Defenae Federal Aoquieition Regulation 
ISrelenents Joint Venture- DAR Ca.e 91-54 ( -Proposed Rule" or 
"Rule"), published in the Federal Register on Dacenber 1, 1992, 
Volume 57 Mo. 231. 

The intent of the Rule appears to be one of increasing the 
opportunities for Small Disadvantaged Businesses to participate in 
thS Department of Defense contracting program. " '^ch is the 
intent; the proposed Rule provides a mechanism for DoDs to comply 
with instructions from Congress contained ,<'°^£!f JJ" 

reports accompanying DoD legislation and ••varal written 
cSSmunications from congressional l*ftdera to the affect that the 
DoD should ensure that a large number of SDB concerns can benefit 
from SDB programs. 

When Congress created the Small Disadvantaged Business Program in 
November of 1986, it directed that the program include as many SDBs 
arp^sible. Section 1207 of the National Defense Authori.ation Act 
Sf m7, Pub. L. Ho. 99-661, 100 stat. 3816, 3973, in^titutad^; 
set-aside program for small disadvantaged businesses ("SDBs") and 
JStablished a goal of awarding five percent of all DoD contract 
dollars to SDBs. To meet the minority contracting goal, Congreas 
instructed the Secretary of Defense to use -his utmost authority, 
resourcefulness, and ailigance-. Furthermore, 10 U.S. C.«230l 
iSStructed the DoD to. -maximize the nuiAb^r of nin^^f^V^ o°»°«F;; 
participating in the program". However, the DoD Uaalf has 
established irolamenting regulations which have limited SDB 
participationTrhe propoSed Rule appeara to remove limitations to 
SScesB SDB program benefits baaed on the type of the SDB involved 
and is written in a manner which increases SDB opportunities for 
participation in those programs. 

This straightforward interpretation of ^^^J R^.^* . ^'jf**" * 
mechanism for achieving the objective contained in Jhe 1992 
Bouse Armed Services Committee proposal for the FY93 Defense 

9000 Southwest Freeway, Suite 107 Houston, Texas 77074 
(713)988-2014 Fax (713)988-4788 
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Appropriation Bill which would have permitttd greater 8DB dealer 
participation in one of the DoD'i najor procurement prograna, 
epecifically the bulk fuela program. The proposed Bouae Coomittee 
wording was not included in the national Defense Authorisation Act 
for Fiscal Year 1993, but the objectives of the wording were 
strongly supported by the Bouse/Senate oonferenoe report which 
directed "the Secretary to conduct a prompt review of DoD and prime 
contractor efforts to increase subcontraot awards to small 
businesses and small disadvantaged businesses and to propose 
additional strategies to increase such awards." 

The proposed Rule as written does not fully clarify that a joint 
venture entity is considered to be the equivalent of a BDB 
manufacturer insofar as preference awards are concerned. This 
intent should be clarified by changing the last word in paragraph 
219.001 from "concerns" to "manufacturers". Without that word 
change it is possible that the intent of the regulation could be 
misinterpreted and suggest that a joint venture SDB concern is 
actually a SDB regular dealer by virtue of the controlling joint 
venture partner being an SDB dealer, thereby under the provisions 
of 252. 2 19-7 002(c) it would have to furnish product manufactured by 
an SDB manufacturer. 

The wording in the proposed Rule would also be improved by changing 
the wording in 252.219-7002(c) (2) to the followingt "A small 
disadvantaged business joint venture offeror which submits an offer 
agrees to furnish in performing this contract only end items 
manufactured or produced by a small business a^nufacturer in the 
United States, its territories and possessions, the Commonwealth of 
Puerto Rico, the U.S. Trust Territory of the Pacific Islands, or 
the District of Columbia. Furthermore, the offeror, upon request by 
the Contracting officer, agrees to submit a signed SDB joint 
venture agreement, as described in paragraph (a)(2) of this 
clause." 

When the proposed Rule is put into effect there needs to be a 
change in 13C.F.R.S124. 109(e) which statest "A concern which is 
owned in whole or in part by another business concern and relies on 
the disadvantaged status of that concern to claim disadvantaged 
status is ineligible for 6 (a) Program Participation and for 
participation in the Defense Department's Small Disadvantaged 
Business program....* This SDB regulation would have to be changed 
to permit the type of joint ventures contemplated by the proposed 
Rule. This problem could be solved by adding the following preface 
to 13C.F.R.S124. 109(e) "Bxcept for the oase of a email 
disadvantaged business joint venture...." 

with the changes proposed in this letter Allied Petro, Inc. 
strongly supports the proposed Rule . 

Gerald Pratt 
Chairman & CEO 
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BY HMTO DELIVERY 
Mrs. Alyce Sullivan 

Defense Acquisition Regulations Council 
ATTN: IMD 3D139, OUSD(A) 
3062 Defense Pentagon 
Washington, D.C. 20301-3062 

Re: Comments on PAR Case 91-054 



Dear Mrs. Sullivan: 

Barrett Refining Corporation ("Barrett"), through the 
undersigned counsel, hereby submits comments on DAR Case 91-054 
concerning the small disadvantaged business ("SDB") joint venture 
rule proposed by the Department of Defense ("DoD") , which was 
published in the Federal Register on December 1, 1992 at 57 Fed. 
Reg. 56895. 

Barrett is an SDB petroleum refiner that supplies jet fuel 
to the Defense Fuel Supply Center ("DFSC"). Barrett opposes the 
proposed SDB joint venture rule as witten as contrary to the 
statute authorizing the DoD SDB Program and the existing SDB 
implementing regulations. 

Barrett's position is that the proposed SDB joint venture 
rule as written will permit non-SDB manufacturers to team with 
SDB regular dealers solely to take advantage of the SDB price 
premium available in the DoD SDB Program. This will be to the 
detriment of the SDB Program and to the development of SDB 
manufacturers. If the proposed SDB joint venture rule is to go 
forward, Barrett respectfully suggests that the rule be amended 
in several key respects in order to overcome these problems. 
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The Proposed 8DB Joint Venture Eule 
Is Contrary To Congressional Intent 

The intent of Congress when it passed the DoD SDB Program as 
part of the National Defense Authorization Act of 1987 (Section 
1207, P.L. 99-961, now codified at 10 U.S.C. i 2323) was to fund 
minority business development through competitive procedures. 
The DoD SDB Program was specifically designed to open America's 
free enterprise system to small disadvantaged businesses, 
particularly manufacturers , by creating access to the lucrative 
defense marketplace. 

The intent was not to foster a strata of companies dependent 
upon federal assistance in order to survive, such as SDB regular 
dealers created solely as fronts for non-disa dvantaoed small 
business manufacturers. The DoD SDB Program clearly did not 
envision SDB joint ventures comprised of SDB regular dealers 
acting as fronts for non-SDB manufacturers so as to permit the 
non-SDB manufacturer to take advantage of the SDB Program. 

Rather, the intent was to give SDBs, primarilv SSS 
manufacturers . the initial boost to take on profitable contracts, 
and, thereby, gain the valuable experience and resources 
necessary to compete and to eventually succeed. By providing 
these incentives to disadvantaged small business manufacturers, 
the DoD SDB Program is also vital to preserving America's 
domestic defense industrial base. 

The proposed rule as written appears to extend the bianefits 
of the DoD SDB Program to non-disadvantaoed small business 
manufacturers who form joint ventures with SDB regular dealers. 
Under the proposed rule as drafted, an SDB regular dealer would 
appear free to form a joint venture with a non-disadvantaged 
small business manufacturer to supply the product of that non-SDB 
manufacturer. Even though the proposed rule requires that the 
majority of the joint venture's earnings must accrue to the SDB 
concern in the venture, the earnings of the joint venture could 
easily be manipulated by the non-SDB manufacturer through the use 
of an independent supply agreement with the joint venture. In 
this way, the non-SDB manufacturer in the joint venture can 
control (and reduce) the earnings of the joint venture by setting 
its own price to be charged to the joint venture for the product. 
The effect of this manipulation by the non-SDB manufacturer would 
be to create a shell of a joint venture, with the SDB regular 
dealer operating as the front used solely to permit the non-SDB 
manufacturer to take advantage of the DoD SDB price premium. 

Barrett suggests that if the proposed SDB joint venture rule 
goes forward that it be amended to make clear that the SDB joint 
venture itself must still supply product of an SDB manufacturer 
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as consistent with the existing SDB regulations discussed below. 
Further, the proposed rule should also be clarified to make clear 
that if the SDB joint venture is conprised of an SDB regular 
dealer and a non-SDB manufacturer, then the SDB joint venture 
will not be considered as an "SDB manufacturer" for purposes of 
the SDB Program. 

In the most recent Defense Authorization Act for Fiscal Year 
1993, Congress, in connection with its extension of the term of 
the program through Fiscal Year 2000, specifically considered a 
similar proposal extending the DoD SDB Program to non- 
disadvantaged manufacturers under the guise of a proposed "non- 
manufacturer" rule. Congress specifically decided not to adopt 
such a proposal* In the Joint Conference Report accompanying the 
Defense Authorization Act for FY 1993, Congress instead directed 
DoD to publish a proposed regulation concerning DoD's version of 
the non-manufacturer rule which DoD had developed (DAR Case No. 
91-055) . A copy of the Joint Conference Report language 
accompanying the Defense Authorization Act is attached hereto as 
Tab A. DoD has yet to publish DAR Case No. 91-055. Barrett 
understands that the proposed non-manufacturer rule developed by 
DoD in DAR Case No. 91-055 would preserve DoD's ability to 
require SDB regular dealers to provide product of SDB 
manufacturers . 

Therefore, the proposed SDB joint venture rule as set forth 
in DAR Case No. 91-054 is contrary not only to Congress' intent 
in establishing the DoD SDB Program but also is contrary to 
Congress' most recent request actions in extending the term of 
the program through Fiscal Year 2000. Barrett requests that the 
proposed SDB joint venture rule either not be pursued or if it is 
pursued that it be amended to clarify the requirement that SDB 
regular dealers obtain their product from SDB manufacturers even 
when they enter into SDB joint ventures, consistent with the 
existing DoD regulations applicable to the SDB Program which are 
discussed below. 



The Proposed SDB Joint Venture Rule 
would undermine Bg istlna SDB RecmlatiOBS 

Under the current regulations, SDB regular dealers are 
required to provide product of SDB manufacturers. The current 
SDB regulations also sufficiently address those instances where 
no SDB manufacturers are availaO^le from which SDB regular dealers 
can obtain products and services. There is no legitimate reason 
for overturning this current regulatory scheme as contemplated in 
the proposed SDB joint venture rule. 
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The issue of requiring SDB regular dealers to obtain product 
and services from SDB manufacturers has been carefully and 
thoroughly addressed by the current DoD SDB regulations. Under 
the current regulations, SDB regular dealers are required to 
provide the product of SDB manufacturers in order to take 
advantage of the DoD SDB Program. There is no legitimate reason 
for establishing a different rule for so-called SDB joint 
ventures . 

The proposed SDB joint venture rule appears to reflect a 
reversal of these existing SDB regulations which are well- 
established, carefully crafted and consistent with Congressional 
intent. The proposed SDB joint venture rule would appear to undo 
what the current SDB regulations were specifically meant to 
prohibit — unintended and unfair advantages accorded SDB regular 
dealers who supply non-SDB product. 

The current SDB regulations were specifically amended in 
1988 to overcome the very thing that the proposed SDB joint 
venture would now permit. 

The initial SDB regulations promulgated by DoD did permit 
SDB regular dealers to provide products of any business concern, 
including non-disadvantaged manufacturers. In December 1988, DoD 
proposed changes to its initial implementing regulations in order 
to require SDB regular dealers to obtain product from SDB 
manufacturers. DoD explained in making these changes in 1988 
that the initial implementing regulations had provided for 
unintended advantages to SDB regular dealers over SDB 
manufacturers and had not adequately fostered SDB manufacturers 
in DoD contracting. SDB regular dealers were free to provide 
product from non-disadvantaged manufacturers and still be 
eligible for the SDB price preference. In its Federal Register 
notice dated December 8, 1988 announcing the proposed revisions, 
DoD stated that: 

Some reservations were voiced that these policies 
[permitting SDB regular dealers to provide product from 
non-disadvantaged manufacturers] could result in SDB 
dealers having an advantage over SDB manufacturers. It 
does not appear from the legislative history of the 
underlying statutes that Congress intended this result. 
Arr^ordinaiv. in 1 ioht of the orowinq concem over th? 
erosion of tbe donest le industrial base and the need to 
foster and encourage growt h of U.S. -based industries, a 
decision was made to seek public comments on proposed 
revisions to certain aspects of the procedures outlined 
above . 

* * * * * * 
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... It is intended that tJie foregoing vould PlftC? flll 
SDB concerns o n an even footing, foster the growth Ot 
SDB concerns, and a ssist in Bupporting the growth of a 
domestic industrial base. 

53 Fed. Reg. 49577-49578. A copy of the complete Federal 
Register notice dated December 8, 1988 is attached hereto as 
Tab B. 

The 1988 revisions to the initial SDB regulations were 
ultimately finalized and are reflected in the current regulations 
set forth in DFARS Part 219. fiSS 48 C.F.R. S§ 219.502-2- 
70(a) (1) (ii) , 219.508(d) ; 219.508-70; 219.7003; 252.219- 
7001(f)(2); 252.219-7002 (c) ; 252 .219-7006(d) (2) . A copy of these 
regulations is attached hereto as Tab C. These existing 
regulatory provisions require that in order to take advantage of 
the SDB price preference, an SDB regular dealer must provide the 
product of an SDB manufacturer. These regulatory provisions also 
provide for waiver of this requirement in those instances in 
which the DoD contracting officer determines that no SDB 
manufacturer is available. In such instances, an SDB regular 
dealer will be permitted to provide the product of any domestic, 
non-disadvantaged small business manufacturer and still be 
eligible for the SDB price preference. 

The proposed SDB joint venture rule would, in effect, 
provide for the same type of \infair advantages afforded SDB 
regular dealers that existed prior to DoD's modification of the 
initial regulations in 1988. 

These unfair advantages would be most egregious in the 
petroleum refining industry. Disadvantaged manufacturers, like 
Barrett, entered the petroleum refining industry without the 
benefit of the huge profits generated during the allocations 
period (which permitted then-existing refineries to purchase 
their facilities and finance their o%m crude oil acquisitions) . 
For such disadvantaged petroleum refiners, like Barrett, the cost 
of operations, including debt servicing and crude oil purchasing, 
is staggering. Much of the SDB price preference paid to such SDB 
manufacturers is used just to compensate for this severe 
financial disadvantage. Further, any profit from operations 
resulting form the SDB price premium must be used by such 
manufacturers to re-invest in their business by acquiring the 
capital assets necessary to become more competitive. 

In contrast, an SDB regular dealer in the petroleum industry 
will have an unfair advantage over an SDB refiner under the 
proposed joint venture rule. Under the applicable regulations 
defining the requirements of regular dealers in petroleum 
products, the cost of operations to be borne by such an SDB 
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regular dealer are minimal in comparison to those of an SDB 
refiner, figg 41 C.F.R. S 50-201. 101(a) (2) (vi) . The SDB regular 
dealer will be able to enter into a joint venture with a non- 
disadvantaged small refiner in order to provide the product of 
that non-disadvantaged refiner. With little or no investment, an 
SDB regular dealer could form a joint venture under the proposed 
rule with a non-SDB refiner. The joint venture would then be 
permitted to supply the product of the non-SDB refiner and still 
take advantage of the DoD SDB price premium. The non-SDB refiner 
would be free to set its own price through an independent supply 
agreement for the petroleum products to be supplied to the joint 
venture and, thereby, control the earnings of the joint venture 
and retain at least a majority of the SDB price premium. 

The petroleum refining industry is an industry which has 
traditionally been dominated almost exclusively by the largest of 
the large businesses. By providing SDB regular dealers in the 
petroleum industry unfair advantages over SDB 
manufacturer/ refiners, the petrole\im industry will almost 
certainly remain closed to further minority participation at the 
manufacturer/refiner level. What will be left, at best, will be 
nothing more than SDB regular dealers acting as fronts for non- 
disadvantaged small and large refiners. 

Since the beginning of the DoD SDB Program, DFSC has argued 
that, given the significant dollar amounts involved in its bulk 
fuels procurements, permitting SDB regular dealers to provide 
product from non-SDB refiners would encourage non-SDB refiners to 
not offer directly to DoD but through a multitude of SDB regular 
dealers created solely for the purpose of obtaining the benefits 
of the SDB price premium. If the proposed SDB joint venture rule 
is adopted, the large percentage of contract awards currently 
made by DFSC to non-disadvantaaed small refiners will be replaced 
by contract awards to SDB joint ventures with SDB regular dealers 
being supplied by those same non-disadvantaged small refiners. 
At the same time, the few existing SDB refiners will be driven 
out of business. 

In a recent letter to Congress in June 1992 in connection 
with the Defense Authorization Act for FY 1993, the Acting Deputy 
Commander of DFSC again explained the reason for the requirement 
that SDB regular dealers provide product of SDB manufacturers. 
He explained that: 

...it would be inappropriate to pay the premium to SDB 
dealers who did not use SDB manufacturers as the source 
of product. This would result in greatly increased 
premiums, with the benefit not going to SDB 
manufacturers, but to small business manufacturers 
acting as subcontractors. This would diminish the 
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ability of the SDB program to develop SDB 
manufacturers. 

A copy of DFSC's June 1992 letter is attached hereto as Tab D. 

DFSC's June 1992 letter goes on to state that the statistics 
indicate that application of the DoD SDB Program in the petroleum 
refining industry has had ne adverse impact on non-disadvantaged 
small business refiners. DFSC states that the statistics for 
1991 indicate that approximately 37% of the contract awards made 
by DFSC went to small business refiners, with approximately 9% of 
those awards going to SDBs. 

Based on the above, there exists no legitimate policy reason 
why DoD should extend the benefits of the SDB Program to non- 
disadvantaged small business manufacturers through the use of the 
proposed SDB joint venture rule. Such an extension to such non- 
disadvantaged manufacturers would be contrary to the existing SDB 
regulations and detrimental to the development of SDB 
manufacturers. 

If The Proposed SDB Joint Venture Rule 
Goes Forward It Should Be Jkmended To Be In 
Line With The Simila r Rule In The a(a) Program 

The proposed SDB joint venture rule appears to be patterned 
after a similar rule applicable to the Small Business 
Administration's 8(a) Program. However, the proposed SDB joint 
venture rule omits key provisions contained in the 8(a) joint 
venture rule that help safeguard against potential abuses. The 
8(a) joint venture rule is set forth in 13 C.F.R. § 124.321. A 
copy of the 8(a) joint venture rule is attached hereto as Tab E. 

The 8(a) joint venture rule sets forth criteria for when a 
joint venture is appropriate and requires that an 8(a) concern 
must obtain the approval of SBA before entering into an 8(a) 
joint venture with another small business concern whether or not 
that other concern is an 8(a) participant. In 13 C.F.R. § 
124.321(a), the 8(a) joint venture rule states that a joint 
venture : 

...is permissible onlv when the 8(a) concern lacks the 
necessary capacity to perform the contract on its own, 
and when the agreement is fair and eqpiitable and will 
be of substantial benefit to the 8(a) concern. 

13 C.F.R. § 124.321(a). (Emphasis supplied.) Seg also 13 C.F.R. 
§ 124.321(d)(1) (which requires that the 8(a) joint venture 
agreement "must be approved in advance of contract award" by 
SBA). (Emphasis supplied.) 
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No such similar provisions appear in the proposed SDB joint 
venture rule. No criteria is included in the proposed SDB joint 
venture rule concerning when an SDB joint venture is permissible. 
The proposed rule should contain criteria similar to that set 
forth in the 8(a) joint venture rule regarding when such a joint 
venture is appropriate. Nor is there any provision in the 
proposed SDB joint venture rule that even requires approval by 
DoD. The proposed SDB joint venture rule provides only the 
option of requesting a copy of the signed joint venture agreement 
if the DoD contracting officer decides to do so. However, even 
then, there is no requirement at all for any approval or 
disapproval by DoD of the joint venture agreement prior to or 
after contract award. The proposed SDB joint venture should be 
amended to require both submission of and approval of any joint 
venture agreement prior to contract award based on criteria set 
forth in the rule as to the appropriateness of an SDB joint 
venture • 



Conclusion 

Barrett believes that the proposed SDB joint venture rule 
should not be further pursued since it is contrary to both 
Congressional intent and existing regulations applicable to the 
DoD SDB Program. If DoD decides to go forward with the proposed 
SDB joint venture rule, Barrett believes that, at a minimum, the 
proposed rule be amended to (1) require that the SDB joint 
ventures be required to provide product of SDB manufacturers 
consistent with the existing SDB regulations; (2) include 
criteria concerning when such joint ventures are permissible 
(similar to that set forth in the 8(a) joint venture rule); and 
(3) require both the submission of and approval of any such joint 
venture agreement prior to contract award. 

Barrett appreciates the opportunity to comment on the 
proposed SDB joint venture rule. Barrett would appreciate being 
notified of any further action that DoD might take regarding this 
proposed rule. 



Enclosures 

cc: Mr. John A. Barrett, Jr. 

Honorable Sam Nunn, Chairman, Senate Armed Services 
Honorable Ron Dellums, Chairman, House Armed Services 




Sincerely 



Kon R. Hutchinson 
Attorney for Barrett Refining 
Corporation 
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sionals are qualified to perform utilization review and managed 
care activities, and are licensed and competent in the area of care 
needed by the consimier. . . i. 

Such standards should include a requirement that neither the 
providers nor any reviewing professional or agent have any finan- 
cial incentive in the outcome of the prescribed treatment methodol- 
ogy followed. 

Partial hospitalization under CHAMPUS 

The conferees believe it is critical that a wide range of mental 
health options be available to CHAMPUS beneficiaries, so that 
services can be received in the most appropriate and cost-effective 
setting. . . 

The conferees believe that partial hospitalization is an impor- 
tant benefit to bridge the transition from inpatient to outpatient 
care in order to ensure that there is no disruption in the continuity 
of care for beneficiaries. The conferees intend to continue to closely 
monitor the Department of Defense implementation of this pro- 
gram, including the determination of reasonable reimbursement 
rates. 

TITLE Vra— ACQUISITION POLICY, ACQUISITION 
MANAGEMENT, AND RELATED MATTERS 

Legislative Provisions 

legislative provisions adopted 

Codification and amendments to section 1207 (sec. 801) 

The House bill contained a provision (sec. 801) that would 
extend the five percent goal program for the award of DOD con- 
tracts and subcontracts to small disadvantaged businesses, histori- 
cally Black colleges and universities, and minority institutions 
through fiscal year 2000 (section 1207 of the National Defense Au- 
thorization Act for Fiscal Year 1987 (Public Law 99-661)). In addi- 
tion, this provision of law would be codified as section 2323 of title 
10, United States Code. « , 

The Senate amendment contained a provision (sec. 814) that 
would extend the program through fiscal year 2000 and require the 
establishment of a process to review claims that the use of SDB set- 
asides has caused an industry category to bear a disproportionate 
share of the progress toward the goal. 

The Senate recedes with a technical amendment. 

Tlie conferees agree to consolidate all section 1207-related pro- 
visions into a single section. The additional codified provisions are: 
(1) section 806 of the National Defense Authorization Act for Fiscal 
Years 1988 and 1989 (PubUc Law 100-180); and (2) section 832 of 
the National Defense Authorization Act for Fiscal Years 1990 and 
1991 (P ublic Uw 101-189), 

ovisions relating to small businesses and small disadvantaged 
businesses (sec 802) 
The House bill contained a provision (sec. 802) that would: (1) 
apply the ''non-manufacturer rule*' to the program established by 
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section 1207 of the National Defense Authorization Act for Fisnl 
W 1987 (Public Uw 99-661); and (2) require the Secretary of De. 
fense to issue regulations to ensure prime contractors oomp^^th 
existing subcontracting requirements and make subcontracting 
Dlans a factor in the contract award process. 

The Senate amendment contained no smular provision. 

The Senate recedes with an amendment. , 

The Defense Department has advised the conferees that it has 
developed a proposed regulation concerning ttie non-manufactarer 
rule However, BoD hal delayed issuance of this rule at the re- 
Si^t of the Small Business Administrabon wlu^^^ to 
Jublish a rule on this subject. The conferees dirert ^^.^^^^^^^l 
befense to immediately issue a proposed regulation for comment 
on the non-manufacturer rule. ^ ^ _j v r\nT\ 

The conferees are concerned that subcontract awards by DOD 
prime contractors to small busings concerns (including small dis- 
advantaged businesses) declined 5.3 percent in fistaljefr com- 
SJed to Se preceding year. The regulations required by this provi- 
SSn aS^ten^to eLure tharSiis decline does not become a 
frendTnd that the Department and its prime contractors enforce 
Md comply with existing subcontracting plan requirements 

T?ie conferees direct the Secretary to conduct a promptrwiew 
of DOD and prime contractor efforts to mcrease subcontract 
awards to^aU businesses and small disadvantaged buaness^ ai^ 
to propose additional strategies to mcrease such awards The re- 
suite oftiiis review should be reported to the Committees on 
jSmed SerScM of the Senate and House of RepresenteUves by 

^^"undlf current law (section 806 of the National Defense ^Au- 
thorization Act of Fiscal Years 1988 and 1989 (Public Law 100- 
isOW^he Seo-etai^ is required to make the administration of small 
Ses?sStr?ctinVJlans a fat^r in the evaluat^ t^'s^ 
formance of contracting officials. The conferees 6aect the Secre- 
Sr? to toke the appropW steps to ensure that this requirement 
is fully enforced. 



"F^ing for defense ^search by 'i«toriofl//y £Zac* co/te£« ontf unt- 
vei^ities and minority institutions (HBCU/MI) (sec. SOS) 
The Senate amendment contained a provision (sec. 814) that 
would authSriS n5.0 million for the HBCU/MI infrastructure as- 
Stencrpr(SSL*esteblished m 8ection^2 of the NatK,nal Defense 
AuthoriaitiJn Act for Fiscal Year 1991 (Public Law 101-510). 
The House bUl contained no similar provision. 
The House recedes. 
Small Business Administration eertificaU of competency program 
(sec 804) 

The Senate amendment ocmtained a provision (sec. 811) that 
would mSfrtiieSmaU Business Administration (SBA certificate 
?f ^JmSSi?y Wram as it^affects the deferise acquisition process. 

The House bUl contained no smular provision. . 

The House recedes with an amendment that would r«|uire:a) 
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dcprcciolion and noncurrcnt deferred 
federal income taxes attributable to 
total tclccommunicalions plant as 
reported in §36.011(a)(7). 
fFR Doc 88-28130 Filed 12-7-«8: 8:45 ami 
■auNO CODE tni-^i-ii 




DEPARTMENT OF DEFENSE 

48 CFR Parts 219, 226, and 252 

Department of Defense Federal 
Acquisition Regulation Supplement; 
implementation of Section 1207 of 
Pub. U 99-661 and Section 806 of Pub- 
U 100-180; Contracting With Small 
Disadvantaged Business Concerns 

agency: Department of Defense (DoD). 
action: Proposed rule and Request for 

Public Comments. ^ 

summary: The Department of Defense is 
proposing changes to Parts 219. 226 and 
252 of the DoD FAR Supplement 
(DFARS) implementing section 1207 of 
Pub. L 99-661 and section 806 of Pub. L 
100-180. Sections 219.001. 2267003 and 
252.219-7qg7(d) are"Eemg emended to 
pro\Tae"that in unrestricted 
procurements, Historically Black 
Colleges and Universities (HBCUs) and 
Minority InsUtutions (Mis) will be given 
the same evaluation preference as that 
accorded to small disadvantaged 
business (SDB) concerns. Sections 
219.7000 and 252^9zZPQ7 are being 
modified to provide that the evaluation 
preference vnW not be applledln 
ac^uTsTtTonrovcr the dollar thresh 
Ihe Trade /^eemeT\is Act only where, 
iHc low offeror is offering an eligible end 
product or where the application would 
dthcnsiseviolatc'an agreement oi 
memorandvtof:of .uncjerstaridirig with 4 
foreign government.. Sections 219.508, 
2i9.7002r252.21^7C)07. and 252^19-7010 
are being modified to provide that, in an 
unrestricted procurement en SDB 
regular dealer, in order qualify for the 
evaluation preference, must provide me 
product of an SDB concern if available; 
in a partial small business set-aside, in 
order to be eligible for preferential 
consideraUon. an SDB dealer or 
manufacturer must provide the product 
of an SDB concern, if available. Section 
219.0017219.5d2{S-76), 219:502-72, 
219.508, and 252^19-7012 are being 
amended to assist disadvantaged 
business concerns in transitioning to 
large business status and in l>ecoming 
viable business entities. 
date: Comments should be received on 
or before january 9. 1989 to ensure their 
consideration in formujalinga final rule 
Please cite DAR Cas<68p009yi all 
correspondence rclatc^lo^s issue. 



AODfiESS: Interested parties should 
submit written comments to: Defe nse 
Acquisition Regulatory Council. ATTN: 
Mr. Charles W. Uoyi Executive 
Secretary. DAR Council. 
ODASD(P)DARS, c/o OASD(P&L) 
(M&RS). Room 3D139. The Pentagon. 
Washington. DC 20301-8062. 
ron niRTHEfi iNFOftMATioN contact: 
Mr. Charles W. Uoyd, Executive 
Secretary, DAR Council telephone (202) 

SUmmENTARY mFORMATION: 
A.BackgEaaDd 

On June 6. 1988. DoD published a final 
and an interim rule with request for 
public commenU (S3 FR 20626) 
substantially implementing the 
requirements of section 1207 of Pub. L 
99-661 and section 806 of Pub. L 100-180 
that established an objective that five 
percent of total combined DoD 
obligations (Le.. procurement; research, 
development, test and evaluation: 
construction; and operation and 
maintenance) for contracts and 
subcontracts awarded during FY 1987 
through FY 1989 be entered into with 
SDB concerns, HBCUs and Mis. Section 
844 of Pub. L 100-456 extended this 
objective through FY 1990. 

During the development of the final 
rule implementing sections 1207 and 806, 
as part of the public comment period, 
several issues were raised that were 
considered beyond the scope of that 
rulemaking effort and were deferred for 
full public consideration and comment. 
Four of these issues have been 
consolidated into the present proposed 
rulemaking. 

DFARS coverage has been added to 
afford HBCUs and Mis the same 
evaluation preference as that accorded 
to SDBs under the procedures at DFARS 
219.7000. This change is proposed in 
recognition that in certain procurements 
(e.g^ solicitations involving research 
and studies) HBCUs and Mis may very 
well compete with SDBs and other 
business entities for award. Since SDBs, 
HBCUs and Mis aie defined equally as 
n207(a) entities- for the purposes of the 
preference procedures of section 1207 of 
Pub. L 99-«61, the revisions will ensure 
that they are treated equaUy for 
evaluation purposes consistent with that 
statute. (See revisions at 219.7001, 
726.7003 and 252.219-7007(d).) 

Revised DFARS coverage is proposed 
with respect to the application of the 
evaluation preference to acquisitions 
under the Trade Agreements Act which 
equal or exceed the dollar threshold 
referenced in FAR 25.40Z Under the 
proposed revision, the evaluation 
preference will be applied unless there 



is an offer of an eligible product which 
is otherwise low (before application of 
the evaluation preference). Thus^ where 
the solicitation equals or exceeds the 
direshold of the Trade Agreements Act 
and the low offer Js an.offer of aa 
elFgibic product, then the evaluation 
preference %vili not be applied. However, 
when the offer of the eligible product is 
not low, even where the dollar amount 
of the solicitation equals or exceeds the 
threshold of the Trade Agreements Act, 
the evaluation preference will be 
applied to all non-SDB offers. 
Application of the evaluation preference 
to the offer of an eligible product wben 
it is not the low offer does not operate to 
the detriment of that offeror. It does, 
however, enhance the opportunities for 
SDBs even when the acquisition equals 
or exceeds the dollar threshold of the 
Trade Agreements Act and either there 
is no offer of an eligible product or the 
offer of the eligible product is not low. 
(See revision at 219.7000Ca) and 252.219- 
7007fb).) 

Keidsed DFARS coverage is proposed 
to require that, in order to be eligible for 
^le evaluation preference under 
219.7000, an SDB dealer r^i provide 
the product of an SSBmanufacturer if 
one is available who can meet the' 
requirements of the solicitation. Under 
the current coverage, to be entitled to 
the evaluation preference described at 
219.7000. SDB concerns other than 
regular dealers must agree to the 
subcontracting limitations identified at 
252.2Ja9-7007(c). An SDB dealer, on the 
other hand, may provide the product of 
any business concern (i.e., another SDB, 
a small business or a large business) 
and still be eligible for the evaluation 
preference. A similar situation exists 
under the preferential consideration 
given to SDBs under the.p^rtial small 
business set-aside procedures at 
*252.2i^"70i0. Under those procedures, 
an award to an SDB concern on the set- 
aside portion may exceed the award 
price on the non set-aside portion by up 
to ten percent (10%). An SDB 
manufacturer or regular dealer need 
only provide the product of a small 
business concern in order to be granted 
this preferential consideration. 

Some reservations were voiced that 
these policies could result in SDB 
dealers having an advantage over SDB 
m'antifacturers. It does not appear from 
the legislative history of the underlying 
statutes that Congress intended this 
result Accordingly, in light of the 
growing concern over the erosion of the 
domestic industrial base and the need tc 
foster and encourage the growth of U.S.- 
based industries, a decision was made 
to seek public comments on proposed 
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revision to certain aspects of the 
Vftc gdures outlined a bovg:, 
; 'S^\ion2512J0Ogf7 is rcvisea to 

state ihat'E5diLi£i!?i^"^iH£^^ 
evaluation preferencem an miresmcted 
pTSiwmcn t SDD dealerswoiad h^^ lo_ 
orovidc a product mauriMfpctwrcQ .01 
pr^uced by "an SDB concern. However, 
in the event ibe contracting officer, m 
coordinaUon with the acUvity smQU 
business specialist determines thai 
there arc ixo SDB manufacturers 
available who can meet the ^ 
requirements of the soUcitalion, then the 
dealer can provide the product of either 
a amaU or a large business concern and 
stiifobtain the evaluation preference. 
Section 25 2^19-701 0 is revised to state 
that to be eligible for preferential 
consideration in a EarUalsmalLbu^mess 
sel-aside,>oth,an. SDB manufacturer 

andanlPB' dealer.would have to- 
^gd t aaendilejonianufacture 
SF5duc_ed by_an SDB concern, to the 
c^^enl there is a determination that there 
are no SDB manufacturers available 
Yiho can meet the requiremenU of the 
solicitation, the SDB manufacturer or • 
dealer need only pro%'ide the product of 
a smailbusir.esMo be entiUed to 
pre-fereJiUd consideration. It Is intended 
that the foregoing would place all SDB 
concerns, dealers and manufacturers, on 
un even footing, foster the growth of 
^DB concerns, and assist in supporting 
the growth of a domestic industrial base. 
(See revisions at 219.508(d)lS-72). 
219.7002,252.21^7007(0).) 

DFARS coverage is proposed with 
respect to follow^n procurements m 
order to assist disadvantag ed busmess 
firms in transitioning to largebusmess 
Suuls and in becoming viable busmess 
entities. Under the proposed revisions, 
follow-on requirements to those 
procured by the contracting omce under 
the existing contract on an unrcstncted 
basis arc to be procured under the 
successor contract on the basis of an 
unrestricted competition or by parUal 
small business set-aside procedures, 
where the incumbent contractor certifies 
that it (i)( is a "disadvantaged business 
concern" as defined in DFARS 219.001. 
(ii) derived contract revenues under Uie 
existing contract representing at least ^ 
one-third of its total revenues duniig the 
performance period of that contract and 
(ui) desires to participate in a follow-on 
acquisition. 

In addiUon, a new definition in 
DFARS 219.001. in essence, wiU derme a 
••disadvantaged business concern" as a 
minority-owned business enterprise 
.which meets U.S. Small Business 
UdministroUon criteria for social and 
economic disadvantaged business 



status, but which no longer qualifies as 
a ••sroaU busincssMhus, by providing 
for an unrestricted coropetiUon or 
partial smaU business sct-asidc when 
the circumstances In (i) through (iii) 
above exist disadvantaged businesses 
which do not qualify as amall 
businesses will not be denied an 
opportunity to compete for requirements 
which represent a large portion of their 
business base, as would be the case if 
the successor requirements were 
reserved for exclusive small or small 
disadvantaged business participation. 
However, in keeping with the 
requirements of section 806(b)(7) of Pub. 
L 100-180 (which requires that DoD 
maintain the number and dollar value of 
contracU set-aside for smaU business or 
reserved under the 8(a) Program), the 
coverage will not apply to situations 
where award of the predecessor 
contract was made as the result of total 
small business or small disadvantaged 
business set-asides, or 8|(a) Program 
reservations. (See revisions at 2l9SX)l. 
219.502(8-70). 219,502-72tb). 219.S08(S- 
74). and 252.219-7012). 

B. Regulatory Fle»bility Act 



The proposed rule may have a 
significant economic impact on a 
substantial mmiber of small entities 
within the meaning of the Regulatory 
nexibility Act of 1980, 5 US.C 601, et 
seq. An Initial Regulatory FlexibQity 
Analysis has therefore been deemed 
necessary and will be provided to the 
Chief Counsel for Advocacy of the U.S. 
Small Business Administration. 
Interested parties desiring to obtain a 
copy of the Analysis may contact the 
Executive SecreUry of the DAR Council 
Comments received from the pubUc vsdll 
be considered in drafting a final rule and 
in performing a Final ReguUtory 
Flexibility Analysis. 

Comments from smaU entities 
concerning the affected DFAR Subparts 
iwll also be considered in accordance 
with tecUon 810 of the Act Such 
commenU must be submitted separately 
and dte DAR Case BWIOD in 
correspondence. 

C Paperwork Reduction Act 

The proposed rule does not impose 
information collection requirements 
within the meaning of the Paperwork 
ReducUon Act of 1980. 44 3501. et 
seq.. and OMB approval of the proposed 
rule is not required pursuant to 5 CFR 
Part 1320. 



Ust of Subjods in 48 CFR Parts 219, 226 
and 252 

Government procurement. 
Cbariat W. Uoyd. 

Executive Seavtary, Defense Acquisition 
Regulatory Council. 

Therefore. 48 CFR Parts 219, 226 and 
252 are amended as follows: 

1. The authority citation for 48 CFR 
Parts 219, 226 and 252 continues to read 
as follows: 

Authority 5 US.C 301. 10 U.S.C 2202. DoD 
Diiective 50035 and DoD FAR Supplement 
201.301. 

PART 219-SlilAtL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS 

2. Section 219.001 is amended by 
adding a definition of "Disadvantaged 
Business Concerns" (DBC). 
alphabetically, as follows: 

219.001 bennltions. 

^'Disadvantaged business concern*', as 
used in this Part means a business 
concern, including mass media, owned 
and controlled by individuals who are 
both socially and economically 
disadvantaged, as defined in regulaUons 
prescribed by the Small Business 
Administration (SBA) at 13 CFR Part 
124. the majority of earnings of which 
directly accrue to such individuals, and 
which concern is not also a small 
business concern. 



219.502-2 lAmended) 

3, Section 219.502-2 is amended by 
adding paragraph (S-70) to read as 
follows. 

« • • • • 

(S-70) Total Set-Aside Exception 
Regarding Incumbent Disadvantaged 
Business Concerns. 

(1) Notwithstanding FAR 19.502-2. a 
follow-on procurement for supplies or 
services (except construction or A&E). 
acquired by the contracting office under 
the existing contract on the basis of an 
unrestricted competition shall not be 
totally set-aside for exclusive small 
business participation when the 
contracting officer determines based 
upon a written certification by the 
incumbent contractor, that the 
contractor^ 

(i) Is a disadvantaged business 
concern as defined in 219.001; 

(ii) Derived contract revenues under 
the existing contract which represent at 
least one-third of the contractor's total 
revenues derived during the 
performance period of that contract; and 

(iii) Desires to submit an offer in 
response to a follow-on solicitation. 
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J) After learning of a follow-on 
liremcnt the contracting officer shall 
fy the incumbent contractor of the 
requirement and permit the concern a 
period of ten (10) calendar days, or such 
longer period as the contracting ofTicer 
may allow, to furnish a certification ^ 
under the clause at 252^19-7012 
together with any supporting . 
documentation which the contracUng 
officer deems necessary to verify the 
concern's status. Notification to the 
incumbent contractor need not be made 

when — , 

(i) A decision has been made to 
procure the follow-on requirement on en 
unrestricted basis, or through use of 
partial small business set-aside 
procedures under 219^2-3(S-70) or 
FAR 19^2-3; or 

(ii) The contracting officer has 
Information sufficient to conclude that 
the incumbent contractor is not a 
disadvantaged btisiness concern as . 
defined in 219.001. 

(iii) The contracting officer shall 
accept the contractor's self-certification 
of its status as a disadvantaged business 
concern unless the contracting officer 
has reason to question that status. The, 
contracting officer or the SBA may 
challenge the contractor's status as a 

^disadvantaged business concern in 
^^^ordance with the procedures at 
^H.302(S-70). 

^^(3) When the contracting officer 
. determines that the circumstances in (S- 
70)(1) above exist the follow-on 
procurement shall be conducted cither 
on an unrestricted basis or by using 
partial small business set-aside 
procedures under 21 9.502-3 (&-70) or 
FAR 19.502-3 in the order of precedence 
set forth in 219.504(b) (5) and (6). 

4. Section 219.502-72 is amended by 
adding paragraph (6) to paragraph (b). to 
read as follows: 
219^2-72 Total SOB set-asldes. 

(b) • • • 

(6) A determination has been made in 
accordance with 21 9.502-2(5-70) (a) to 
conduct the procurement either on an 
unrestricted basis or by using partial 
tmall business set-aside procedures. 
# « • • • 

. 5. Section 219308 is amended by 
redesignating the existing paragraph (S- 
72) as (S-72)(l); by adding paragraph (S- 
72)(2); and by adding paragraph (S-74) 
to read as follows: 

219.50S SoHcltatlon provtslons and 
contract clauses. 

J« • • • 
S-72)(l) • • • , 
S-72)(2) The contracUng officer shaU 
insert the clause with its AJtcmate I 




when the contracting officer, 
determines, in coordination with the 
contracting activity's SADDUS. that 
there are no SDB manufacturers 
available that can meet the . 
requirements of the aolidtation. 
• • . * . * 

(S-74) The contracting officer shall 
insert the clause at 2S2.219-7012. 
Disadvantaged Business Concerns — 
Notice of FollowOn Procurement in all 
aolicitations and contracts when the 
procurement Is conducted on an 
unrestricted basis. 

a Section 219.7000 is revised to read 
as follows; 

219.7000 PoUcy. 

(a) In furtherance of the Department 
of Defense objectives and initiatives 
undertaken to award acquisitions in all 
industrial categories in which small 
disadvantaged businesses (SDBs) have 
not dominated and to meet the five 
percent goal for SDBs established by 
section 1207 of Pub. L 99-661 and 
section 806 of Pub. L 100-180 (see 
19 JOT), offers from SDB concerns shall 
be given and evaluation preference in 
accordance with the procedures of this 
subpart. The evaluation preference shall 
only be used in competitive acquisitions 
(except as provided in (b) below) where 
award Is based on price and price 
related factors. However, in no event 
may award be made at a price which 
exceeds fair market price (see FAR 
19.806-2) by more than 10 percent 

(1) The evaluation preference shall not 
apply when using — 

(1) Small purchase procedures: 

(ii) Total SDB set-asides; 

(iii) Partial set-asides for LSA 
concerns: 

(iv) Partial small business set-asides: 

(v) Total small business set-asides. 

(2) The evaluation preference shall: 
not be applied to— 

(i) Otherwise low offers of eligible 
products under the Trade Agreements 
Act as defined in DFARS 25.401 when 
the acquisition equals or exceeds the ^ 
dollar threshold stated in FAR 25.402,ror 
qualifying country tnd products as 
defined in DFARS 25J001: or 

(ii) Where the application would be 
inconsistent with a Memorandum of 
Understanding or any other 
international agreement with a foreign 
government (sec Appendix T). 

(b) Subject to the exceptions in (a) 
above, the evaluation preference may 
also be used in other competitive 
acquisitions, at the discretion of the 
source selection authority, when (1) 
SDBs are expected to possess the 
requisite qualificatioa consistent %vith 
the demands of the acquisition (e.g., see 
FAR 35.007 with regard to technical 



qualification of sources) and, (2) award 
price with not exceed fair market price 
by more than 10 percent 

7. Section 219.7001 is amended by 
adding a sentence following the first 
sentence to read as follows: 

219.7001 Procedtirea. 

• • • t)Cfers submitted by HBCUs/ 
Mis shall be evaluated as through they 
were from SDB concerns (see 252219- 
7007(d)).- • • • 

a Section 219.7002 Is amended by 
adding a sentence after the existing text 
as follows: 

219.7002 Contract clauaa. 

* * * The contracting officer shall 
insert the clause with its Alternate I 
when the contracting officer, 
determines, in coordination ¥nth the 
contracting activity's SADBUS, that 
there are no SDB manufacturers 
available that can meet the 
requirements of the solicitations. . 

PART 226-OTHER SOCIOECONOfJlIC 
PROGRAMS 

9. Section 226.7003 is revised to read 
as foUows: 

226.7003 General policy. 

In furtherance of the Government 
policy of pladng a fair proportion of its 
acquisitions with HBCUs. Mis, and 
SDBs. section 1207 of Pub. L 99-661 and 
section 806 of Pub. L 100-180 
established an objective for the 
Department of Denfense of awarding a 
combined total of five percent of its total 
contract dollars during each of fiscal 
years 1987-89 to HBCUs. Mb and SDBs 
(see 219.201) and of maximizing the 
number of such entities participating in - 
Defense prime contracts and 
subcontracts. Executive Order 12320 
also contains additional guidance 
concerning HBCUs. It is the policy of the 
Department of Defense to strive to meet 
these objectives through the enhanced 
use of outreach efforts, technical 
assistance programs, and the special 
authorities conveyed by these laws (e.g.. 
through a total set-aside for HBCUs and 
Mis to acquire research and studies 
normally acquired from Higher 
Education Institutions (HEIs). With, 
regard to technical assistance programs, 
it is the Department's policy to provide 
HBCUs and Mis, technical assistance, to 
include information about the^ 
Department HBCU and MI program, 
advice about acquisition procedures, 
instructions on preparation of proposal, 
and such other assistance as is 
consistent with the Department's 
mission. In the event an HBCU or Ml 
submits an offer under an unrestricted 
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acquisition that offers an evaluation 
preference for SDBs. the HBCU or MI 
bffcr shall be evaluated as if it had been 
submitted by an SDO concern (see 
252.21&-7007(d)). 

PART 252-SOUCITATlON 
PROVISIONS AND CONTRACT 
CLAUSES 

10. Section 252^9-7007 is revised to 
read as follows: 

252^19*7007 Notice of evaluation 
preferenc« for small disadvantaged 
business (SDB) concerns^* unrestricted 

As prescribed in 219.7007la), mseit the 
following clause: 

Notice Evaluatioo Prefereoce for Small 
Disadvantaged Businett (SDB) Coacems 
(Date) (Uoreslricted). 

(a) Definition. (1) The term "small 
disadvantaged business (SDB) concern", 
as used in this clause, has the meaning 
set forth in the clause entitled Small 
Disadvantaged Business Concern 
RepresenUtion (DoD FAR Supplement 
Deviation). 

(b) EvoJuotion. (2) After all other 
evaluation factors described In this 
solicitation are applied, and except ai set 
forth in (b)(2) below, offers will be evaluated 
by adding a factor of ten percent (10%) to 
offers from concerns that are not SDB 
concerns and to offers from those SDB 
concerns which elect to waive the SDB 
^valuation preference (see paragraph (c) 
tclow) by diecking the box below. However, 
in no event may award to made to an SDB 
concern at a price which exceeds fair market 
price (as determined under FAR 19.80&-2) by 
more than ten p>ercent (10%). 

The SDB offeror requests that the 
evaluation preference in subparagraph (b)(1) 
above not be given to this offer. 

(3) The evaluation factor desirable in 
subparagraph (a)(1) above shall not be 
applied to (i) otherwise low offers of eligible 
products under the Trade Agreements Act as 
defmed in DFARS 25.401 when the 
acquisition equals or exceeds the dollar 
threshold stated in FAR 25.402. or qualifying 
country end products as defined in DFARS 
25.011; or (ii) where the application would be 
inconsistent with a Memorandum of 
Understanding or any other international 
agreement with a foreign government (see 
Appendix T of the DoD FAR: Supplement). 

(c) Agreement (1) By submission of an 
offer and execution of a contract the SDB 
Offeror/Contractor (except a regular dealer) 
who did not waive the evaluation preference 
by checking the box in paragraph (b) above 
agrees that in performance of the contract in 
the case of a contract fot^ 

(i) Setvices (Except ConstrvcUon), At least 
fifty (50%) of the cost of contract performance 
incurred for persormel shall be expended for 
employees of the concern. 

(ii) Supplies, The concern shall perform 
work for at least fifty percent (50%) of the 
cost of manufacturing the supplies, not 
Including the cost of materials. 



(iii) General Construction. The concern .will 
perform at least fifteen percent (15%) of the 
cost of the contract not including the cost of 
materials, %vith Its own employees. 

(iv) Construction be special trade 
contractors. The concern will perform at least 
twenty-five percent (25%) of the coat of the 
oootract oot Indoding the ooal of materials, 
with its own employees. 

As SDB regular dealer sutNiiittiag an offer 
in its own name, wtio did not waive the 
evaluation preference by checking the box in 
paragraph (b) above, agrees to funiiah, in 
performing this contract only end items 
manufactured or produced by SDB concerns 
in the United Sutes, iu territories and 
posssesiions, the Commonwealth of Puerto 
Rico, the US. Thist Territory of the Pacific 
Islands, or the District of Columbia. However, 
this requirement does not apply in connection 
mrith construction or service ocmtracts. 

(d) HBCU/M! offer. In the event an 
HBCU/MI as defined at 22&7002 submits to 
the contracting officer, upon request a 
certification as to iU HBCU/Ml status. 
(End of clause) 

Alternate I (Date) 

ff a determination has been made in 
accordance with 219 J002 that there are not 
SDB manufacturers available who can meet 
the requirements of the solicitation, delete 
paragraph (c)(2) of the basic clause. 

11. Section 252^9-7(n0 is iamended 
by substituting the word "(Date)" in lieu 
of the date tFEB 1988)": by adding 
paragraph (4) to paragraph (c) of the 
clause and by adding Alternate I to read 
as follows: 

252^11^7010 notice of partial smalt 
bualheaa aet-aaide with preferential 
consideration for tmaO disadvantaged 
business (SDB) concanis. 

As prescrit>ed at 2l9.508lS-72]. Disert 
the following clause: 

Notice of Partial Small Business Set-Aside 
With Preferendal Coosideratioo for Small 
Disadvantaged Business (SDB) Coooens 
(FEB 1988) 



(c) Agreement 
• • • . . « 

(4) In order to he entitled to preferential 
consideration, an SDB manufacturer or 
regular dealer submitting an offer in its own 
name agrees to fiiniish. in performing the 
contract only end items manufactured or ' 
produced by SDB concerns inside the United 
Sutes. iu territories and possessions, the 
Commonwealth of Puerto Rico, the Trust 
Territory of the Pacific Islands, or the District 
of Columbia. However, this requiremenU 
does not apply in connection with 
coostri»^«ion itr service contra^^ 

{tnd of clause] 
Alternate I (Date) 

U a determination has been made in 
accordance with 219J08(S-72 ) that there are 



no SDD manufacturers available who can 
meet the requiremenU of the solicitatioxu 
insert the following paragraph (c)(4) In Ueu of 
paragraph (c)(4) of the t>asic dsuse: 

(c)(4) In order to l>e entitled to preferential 
oonsideratioa an SDB manufacturer or 
tegular dealer submitting an offer in iU own 
Auue agrees to furaUh. in performing this 
oontract only end items manufactured or 
produced by email bualness ooncems in the 
United Sutes, iU Urritoiies and possessions, 
the Commonwealth of Puerto Rico, the U.S. 
l^t Territory of the Pacific Islands, or the 
DUtrict of C^olumbia. However thU 
lequirement does not apply in connection 
. with construction or service contracU. 

12. Section 252.219-7012 is added to 
read as follows: 

252.219-7012 Dlsadvanged business 
ooncems— notice of f oUow-on 
procurement 

As prescribed in 219.S08(S-74). insert 
the following clause: 

INsadvanUged Business Concems^Notice of 
Fdlowing Procurement (Date) 

(a) Definition, As used in this clause, this 
term "disadvantaged busiriess concern** 
mearu a bxisiness concern, including mass 
media, owned and controlled by individuals 
who are l>oth socially and economically 
disadvantaged, as defined in regulations 
prescribed by the Small Business 
AdminUtration at 13 CFR Part 124, the 
majority of earnings of which directly accrue 
to such individuals, which concern is not also 
a small business concern. 

(b) DoD FAR Supplement 219.5C2(S-70)(a) 
provides that a follow-on procurement for 
supplies or services (except construction or 
A&E). acquired on the basis of an 
unrestricted competitioit shall not be totally 
set-aside for exclusive small business 
participation when the contracting officer 
deUrmines, based upon a written . 
certification by the incuml>ent contractor, 
that contractor (1) is a disadvantaged 
business concern (as defined in paragraph (a) 
above. (2) derived contract revenues under 
the existing, contract which represent at least 
one-third of the contractor's toUl revenues 
derived during the performance~period of that 
contract and (3) desires to submit an offer in 
tesporue to a follow-on solidution. 

(c) U the Contractor meeU the criteria in 
paragraph (b) (i) and (2) of this dause and 
desires to participate in a follow-on 
procurement the Contractor agrees that It 
shalL within ten (10) calendar days (or such 
longer period as the Contracting Officer shall 
iJlow dter receipt of notice by the 
Contracting Officer of a foUow-on 
requirement — 

(1) Certify in «mting that it meeU the 
criteria in paragraph (b) (1) and (2) above, 
and 

(2) Provide such supporting documentation, 
as the Contracting Officer may require to 
verify the contractor's status. 

[FR Doc 88-28030 Filed 12-7-^: 8:45 am] 
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219.502*2-70 Total set-asides for small 
disadvantaged business concerns. 

(a) Except as provided in paragraph (b). 
the contracting officer shall set aside an 
acquisition for small disadvanUged busi- 
nesses when there is a reasonable expectation 
that— 

(1) Offers will be received from at least 
two responsible small disadvantaged business 
(SDB) concerns who— 

(1) Can comply with the FAR 52219-14 
limitations on subcontracting; or 

(ii) In the case of SDB regular dealers will 
provide the supplies of SDBs (except as pro- 
vided m Alternate I of the clause at 
252.219-7002. Notice of Small Disadvan- 
Uged Business Set-Aside. 

(2) Award will be made at not more than 
ten percent above fair market price; and 

(3) Scientific and/or technological ulent 
consistent with the demands of the acquisi- 
tion will be offered. 

(b) Do not set aside acquisitions for SDBs 
when — 

(1) The product or service has been suc- 
cessfully acquired as a small business set- 
aside (see FAR 19.501(g)); 

(2) The acquisition is for construction, 
including maintenance and repairs, and is 
under $2 million, or is for dredging under ?1 
million; 

(3) The acquisition is for architect-engi- 
neer services or construction design for mili- 
tary construction projects, without regard to 
dollar value; 

(4) The acquisition is reserved for the 8(a) 
program; 

(5) The acquisition is processed under 
small purchase procedures; or 

(6) The acquisition is for commissary or 
exchange resale items. 

(c) See 205.207(d) for information on Com- 
merce Business Daily synopsis. 



( 

219.508 Solicitation provisions and 
contract clauses. 

(d) Use the clause at 252.219-7001. Notice 
of Partial Small Business Set-Aside with Pref- 
ereniial Consideration for Small Disadvan- 
Uged Business (SDB) Concerns, instead of 
the clause in FAR 52219-7, Notice of Partial 
Small Business Set-Aside. Use the clause with 
Its AJtemate I when the contracting officer 
determines that there are no small disadvan- 
taged business manufacturers that can meet 
the requirements of the solicitation. 

(e) Use the clause at 52219-14. Limiu- 
tions on Subcontracting, also in small disad- 
vanUged business set-asides. 



can meet the requirements of the soliciution 



^^^'l^^^^P^ii^tlon provisions and 
contract clauses. 

Use the clause at 252.219-7006, NoUce of 

^Sfr J.. "^.^""'■P'- sol'citaUons and 
contracts involving the evaluation prefer- 

It&l^^fif^:^'^^'''^ clause 
H^ H aIT' °f Small Bus- 
SoT Sr'^l'irS- P'i«f'^r««tial Considera- 
uon lor Small Disadvantaged Business 
Concerns. Use the clause with its Alfernat?! 
*hen the contracUng officer determiSS that 
there are no small disadvanugS^ bSi?4 
manufacturers that can meet ^e 
inents of the soliciution require- 




£1 



252.219 7001 Notice of partial small 
business set-aside witfi preferential 
consideration for small disadvantaged 
business concerns. 

As prescribed in 219.508(d), use the follow. 

ing clause: 

NOTICE OF PARTIAL SMALL 
BUSINESS SET- ASIDE WITH 
PREFERENTIAL CONSIDERATION 
FOR SMALL DISADVANTAGED 
BUSINESS CONCERNS (DEC. 1991) 
(a) Definitions. 

Labor surplus area, as used in this clause, 
means a geographical area identified by the 
Department of Labor as an area of labor surplus. 

Labor surplus area concern, as used in this 
clause, means a concern that, together with its 
first tier subcontractors, will perform substan- 
tially in labor surplus areas. 

Perform substantially in labor surplus areas, as 
used in this clause, means thai the costs incurred 
under the contract on account of manufacturing, 
production, and performance of services in labor 
surplus areas exceed 50 percent of the contract 
pnce. 

Small business concern, as used in this clause, 
means a concern, including its affiliates, that is 
independently owned and operated, not dominant 
in the field of operation in which it is bidding on 
Government contracts, and qualified as a small 
business under the size standards in this soliciu- 
tion. 

Small disadvantaged business concern, as used 
in this clause, means a small business concern, 
owned and controlled by individuals who are both 
socially and economically disadvantaged, as 
defined by the Small Business Administration at 
13 CFR part 124, the majority of earnings of 
which directly accrue to such individuals. This 
term also means a small business concern owned 
and controlled by an economically disadvantaged 
Indian tribe or Native Hawaiian organization 
which meets the requiremenu of 13 CFR 124 112 
or 13 CFR 124.1 13. respectively. 

(b) General. A portion of this requirement, 
identified elsewhere in this solicitation, has been 
set aside for award to one or more small business 
concerns. After offers for the non-set-aside portion 
have been evaluated, negotiations will be con- 
ducted for the set-aside portion. 



(1) Offers on the non-set -aside portion will he 
evaluated and award made in accordance wTth th^ 
other provisions of this soliciution. 

(2) The set-aside portion will be negotiated in 
accordance with this clause, with small business 
concerns which submitted offers on the non-sel- 
aside portion. 

(c) Award of the set-Mside portion, (I) Small 
business offerors on the non-set-aside portion will 
be selected for negotiation of the set-aside portion 
based on their sunding-^Tirst in terms of group 
and then in terms of lowest responsive offer on the 
ncm-set-aside portion. 

(1) Group 1— Small disadvanUged business 
concerns which are also labor surplus area con- 
cerns. 

(ii) Group 2— Small business concerns which 
are also labor surplus area concerns. 

(iii) Group 3-Other small disadvantaged busi- 
ness concerns. 

(iv) Group 4— Other small business concerns. 

(2) The set-aside portion will be awarded at the 
highest unit price(s) in the contract(s) for the non- 
set-aside portion, adjusted to reflect transporta- 
uon and other costs appropriate for the selected 
contractor(s). except— 

(i) Award of the set-aside porUon to a small 
disadvanUged business concern will be at the 
lower of — 

(A) The price offered by the concern on the non- 
set-aside portion; or 

(B) A price that does not exceed the award 
pnce on the non-set-aside portion by more than 
ten percent. 

(ii) When award under the set-aside portion is 
to a concern offering a nonqualifying country end 
product and the highest unit price in the con- 
tract(s) IS for a domestic or qualifying country 
end-product, the set-aside price will be the higher 

- (A) The highest award price for a nonqualifying 
country end produa under the nonset-aside; or 

(B) A price which, when adjusted by the Buy 
American Act cvaluaUon factor, would equal the 
highest unit price in the coDtract(s). 

(ui) When award under the set^de porUon is 
to a concern offering a domestic end product and 
the highest unit price in the cootraa(s) is for a 
nonqualifying country end product which was 
evaluated using the Buy American Act evaluation 
factor, the set-aside price will be awarded at the 
evaluated price of the non-qualifying country. 

(iv) When award under the set-aside portion is 
to a concern offering a domestic end product and 
the highest unit price in the contract(s) is for a 
nonqualifying country end product which was 
evaluated without the Buy American Act factor— 



(A) And award was made to a domestic or 
qualifying country offer at a price lower than the 
high contract price, the set-aside price will be the 
highest unit price in the contract(s). 

(B) And award was not made to a domestic or 
qualifying country offer at a price lower than the 
high contract price, the set-aside price will be the 
lower of — 

(/ ) The highest unit price under the con- 
tract(s) as adjusted by the Buy American Act 
evaluation factor; or 

(2) The lowest offered price for a domestic or 
qualifying country end product which was not 
awarded under the nonset-aside. 

(v) Where the Trade AgreemenU Act applies to 
the nonset-aside portion, offers of eligible products 
will be treated as if they were qualifying country 
end products. 

(vi) Discount terms used in evaluation of the 
highest non-set-aside award price will apply to the 
set-aside award price. 

(3) If negotiations are not successful for any 
part of the set-aside portion, the set-aside will be 
dissolved for that part and the requirement will 
be resolicited. 

(d) Token offers. The Government reserves the 
right to not consider token offers or offers 
designed to secure an unfair advantage over other 
offerors eligible for the set-aside portion. 

(e) Eligibility for preference as s hbor surplus 
area concern. Small business or small disadvan- 
taged business offerors which claim preference for 
the set-aside portion as a labor surplus area con- 
cern, must list the labor surplus area location(s) of 
offeror or first tier subcontractors, which account 
for more than 50 percent of the contract price. 

Name of Company: 
Street Address: 
City/County: 
Suie: 

(f) Agreements, 

(1) If awarded a contract as a small disadvan- 
taged business-labor surplus area concern or as a 
small business-labor surplus area concern, the 
offeror — 

(i) Will perform the contract, or cause it to be 
performed, substantially in areas classiHed as 
labor surplus areas. 

(ii) If the contract is in excess of $25,000. will 
submit a report to the Contracting Officer within 
30 days after award thai contains the following 

information — 



(A) The dollar amount of the contract. 



(B) Identification of each labor surplus area in 
which contract and subcontract performance is 
taking or will uke place. 

(C) The tout costs incurred and to be incurred 
under the contract in each of the labor surplus 
areas by the contractor and first tier subcontrac- 
tors. 

(D) The tout dollar amount attributable to 
performance in labor surplus areas. 

(2) A manufacturer or riegular dealer, which 
claims preference as a small disadvanuged busi- 
ness and submits an offer in its own name, agrees 
to furnish in performing this contract only end 
items manufactured or produced by small disad- 
vantaged business concerns in the United Sutes, 
iu territories and possessions, the Commonwealth 
of Puerto Rico, the U^. Trust Territory of the 
Pacific Islands, or the District of Columbia. 
(End of clause) 

ALTERNATE I (DEC, 1991) 

As prescribed in 219.508(d), substitute the fol- 
lowing paragraph (fX2) for paragraph (fX2) of the 
basic clause: 

(fX2) A regular dealer, which claims preference 
as a small disadvantaged business and submits an 
offer in iu own name, agrees to furnish in per- 
forming this contract only end items manufac- 
tured or produced by small business concerns in 
the United Sutes, iu territories and possessions, 
the Commonwealth of Puerto Rico, the U.S. Trust 
Territory of the Pacific Islands, or the District of 
Columbia. 



252.219-7002 Notice of small 
disadvantaged business set-aside. 

As prescribed in 219.508-70. use the fol- 
lowing clause: 

NOTICE OF SMALL 
DISADVANTAGED BUSINESS SET- 
ASIDE (DEC 1991) 

(a) Definition. SauU disadvantaged business 
amcem, as used in this dause, means a small 
business concern owned and controlled by indi- 
viduals who are both socially and economically 
disadvantaged, as defined by the Small Businc^ 
Administration at 13 CFR Part 124, the majority 
of earnings of which dirccUy accrue to such indi- 
viduals. This term also means a small business 
concern owned and controUed by an economically 
disadvantaged Indian tribe or Nauve Hawaiian 

rlp^'^^^T^'*'*'*^^/^?.^^ requiremenu of 13 
CFR 124.1 12 or 13 CFR 124.113. respectively. 

(b) General Offers are solicited only from small ' 
disadvantaged business concerns. Offers received 
Irom concerns that are not small disadvanuged 
busmcsscs are nonrcsponsivc and mil be rejects! 



( 

(c) Agreement. A small disadvanugcd business 
manufacturer or regular dealer, which submits an 
offer in its own name, agrees to furnish in per- 
forming this contract only end items manufac- 
tured or produced by small disadvantaged 
business concerns in the United States, its territo- 
ries and possessions, the Commonwealth of Puerto 
Rico, the U.S. Trusi Territory of the Pacific 
Islands, or the District of Columbia. 

(End of clause) 

ALTERNATE I (DEC. 1991) 

As prescribed in 219.506-70. substitute the fol- 
lowing paragraph (c) for paragraph (c) of the 
basic clause: 

(c) Agreement. A small disadvantaged business 
regular dealer submitting an offer in its own name 
agrees to furnish in performing this contract only 
end items manufactured or produced by small 
business concerns in the United Sutes, iu territo- 
ries and possessions, the Commonwealth of Puerto 
Rico, the U.S. Trust Territory of the Pacific 
Islands, or the District of Columbia. 



252.219-7006 Notice of evaluation 
preference for small disadvantaged 
business concerns. 

As prescribed in 219.7003; use the follow- 
ing clause: 

NOTICE OF EVALUATION 
PREFERENCE FOR SMALL 
DISADVANTAGED BUSINESS 
CONCERNS (DEC. 1991) 

(a) Definitions. Historically black colleges and 
universities, as used in this clause, means institu- 
tions determined by the Secretary of Education to 
meet the requirements of 34 CFR 6082. 

Minority institutions, as used in this clause, 
means instiiutions meeting the requirements of 
paragraphs (3). (4), and (5) of section 312(b) of 
the Higher Education Act of 1965 (20 U.S.C. 
1058). The term also means any nonprofit 
research insiituiion that was an integral part of a 
historically black college or university before Nov- 
ember 14, 1986. 

Small disadvantaged business concern, as used 
in this clause, means a small business concern, 
owned and controlled by individuals who arc both 
socially and economically disadvantaged, as 
defined by the Small Business Administration at 
13 CFR part 124, the majority of earnings of 
which directly accrue to such individuals. This 
term also means a small business tdnoem owned 
and controlled by an economically disadvantaged 
Indian tribe or Native Hawaiian organization 
which meets the requiremenu of 13 CFR 124.112 
or 13 CFR 124.1 13, respectively. 

(b) Evaluation preference. (I) Offers will be 
evaluated by adding a factor of ten percent to the 
price of all offers, except — 

(i) Offers from small disadvantaged btisiness 
concerns, which have not waived the preference; 

(ii) Offers from historically black coQeges and 
universities or minority institutions, which have 
not waived the preference; 



(iii) Otherwise successiui offers of — 

(A) Eligible products under the Trade Agree- 
ments Act when the dollar threshold for applica- 
tion of the Act is exceeded; 

(B) Qualifying country end products (as defined 
in the Defense Federal Acquisition Regulation 
Supplement clause at 252.225-7001. Buy Ameri- 
can Act and Balance of Paymenu Program); and 

(iv) Offers where application of the factor 
would be inconsistent with a Memorandum of 
Understanding or other international agreement 
with a foreign government. 

(2) The ten percent faaor will be applied on a 
line item by line item basis or to any group of 
items on which award may be made. Other evalu- 
ation factors described in the sbliciution will be 
applied before application of the ten percent fac- 
tor. The ten percent factor will not be applied if 
using the preference would cause the contract 
award to be made at a price which exceeds the 
fair market price by more than ten percent. 

(c) Waiver of evaluation preference. A small 
disadvantaged business, historically black college 
or university, or minority institution offeror may 
elect to waive the preference, in which case the 
ten percent factor will be added to iu offer for 
evaluation purposes. The agreements in para- 
graph (d) do not apply to offers which waive the 
preference. 

Offeror elects to waive the preference 

(d) Agreements. (1) A small disadvanUged bus- 
iness concern, historically black college or univer- 
sity, or minority institution offeror, which did not 
waive the preference, agrees that in performance 
of the contract, in the case of a contract for — 

(i) Services, except construction, at least 50 
percent of the cost of personnel for contract per- 
formance will be spent for employees of the con- 
cern. 

(ii) Supplies, at least 50 percent of the cost of 
manufacturing, excluding the cost of materials, 
will be performed by the concern. 

(iii) General construction, at least IS percent of 
the cost of the contract, excluding the cost of 
materials, will be performed by employees of the 
concern. 

(iv) Construction by special trade contractors, 
at least 25 percent of the cost of the contract, 
excluding the cost of materials, will be performed 
by employees of the concern. 



(2) A small disadvanuged business, historically 
black college or university, or minority institution 
regular dealer submitting an offer in its own name 
agrees to furnish in performing this contract only 
end items manufactured or produced by small 
disadvantaged business concerns, historically 
black colleges or universities, or minority institu- 
tions in the United Sutes. its territories and pos- 
sessions, the Commonwealth of Puerto Rico, the 
U.S. Trust Territory of the Pacific Islands, or the 
District of Columbia. 

(3) Upon request, a historically black college or 
university or minority institution offeror will pro- 
vide the Contracting Officer evidence that it has 
been determined to be an HBCU or MI by the 
Secretary of Education. 

(End of clause) 

ALTERNATE I (DEC. 1991) 

As prescribed in 219.7003, substitute the 
following paragraph (dX2) for paragraph 

(dX2) of the basic clause: 

(dxz; A small disadvantaged business, histori- 
cally black college or university, or minority insti- 
tution regular dealer submitting an offer in its 
own name agrees to furnish in performing this 
contract only end items manufactured or pro- 
duced by small business concerns, historically 
black colleges or universities, or minority institu- 
tions in the United Sutes, its territories and pos- 
sessions, the Commonwealth of Puerto Rico, the 
U.S. Trust Territory of the Pacific Islands, or the 
District of Columbia. 
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Honorable Lloyd Bentsen 
United States Senator 
961 Federal Building 
Austin, TX 78701 



Dear senator Bentsen: 

This is in response to your letter of 29 May 1992 to Mr* G. 
Flessate, Staff Director, Congressional Affairs^ Defense Logistics 
Agency, regarding the DoD Sttall Disadvantaged Business (SDB) 
program as it is applied in the bulk fuels purchases program. 
Your constituent is concerned with the requirement that a company 
participating in the SDB program must have an SDB source of 
product • Your inquiry was forwarded to the Defense Fuel Supply 
Center (DFSC) for direct response. 

Section 1207 of Public Law 99-661 (1986} authorizes DoD to pay a 
price premium to SDBs not exceeding 10 percent of the fair market 
price. Under the regulations applicable to the bulk fuels program 
of DFSC, the source of the product must be an SDB mzmufacturer. 
The reason for this restriction is that the bulk fuels program is 
primarily a manufacturer's program; less than one percent of the 
volume is pxxrchased from dealers. Since the bulk fuels program is 
primarily a manufactiirer's program, it would be inappropriate to 
pay the premium to SDB dealers who did not use SDB manufactxirers 
as^the source of product. This votild result in greatly incrctased 
premiums, with the benefit not going to SDB manufacturers, but to 
small business manufacturers acting as subcontractors. This 
would diminish the ability of the SDB program to develop SDB 
manufacturers . 

The ctirrent SDB program in bulk fuels has been very effective in 
assisting SDB refineries in maJcing sales to DoD, while not 
decreasing the sales from small business refineries. Uie majority 
of the product involved in DFSC's SDB program is ffP*4 jet fuel. 
In 1988, prior to the SDB program, 24 percent of the DFSC 
purchases of JP-4 was from small business refineries, including 
5 percent from SDBs. In 1991, 37 percent of the purchases was 
from small business refineries, including 9 percent from SDBs. 
Thus, both SDBs and small businesses have been able to increase 
their business with DoD since the SDB program was implemented. 
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Honorable Lloyd Bentsen 



program currently h^JSfSSiSnlJfn?'^ ^"^^ programs. The SDB 
contrartors, although SIrf haif ° of several reliable 

past that had serioS I^Swe^? ?S2e%ISblfS^ contractors in the 
result of the difficulties problems often were a 

companies, trying t^enS? Sf^fLS^JS?^' f^^?'"^^ 
companies vere xinable to become bJS^kT ®^® * . ^^^^ 

of the 10 percent evIluati^JrefSSS^'^iSI^o^l^^^ 
the most serious problems are no lon«o^'«r^~*.^^*'*^^ 
having serioul problemfSiS St°i^^JS&ac?Ss. " 

Your constituent also alleges that uartie^nsn^-c. «.v 
improperly affiliated with largS bulSil^^^pS P^ff^ 
the SDB status of several eoanantoe ~ • * challenge 

held not to be an SD3, the cSnanv VHS^iS. company was 

the requirements f or SDB fitf?«f ^n^^^"^®^ ^ ^^^^^^^ to meet 
status Of Sfo? i?J Snt?:So?i aSd wlf?''^S"^^ *°^^^'=*^ 
challenges based on ^A^'^ll.^l f^^^s^^^H ,,,, 



Sincerely, 




KICHAEL D. acxXTH 
C&PTAIK, SC, TON 
Acting Deputy Commander 



§124^1 



19 CFt Ou I (1-1*92 Mtion) 



sh&ll so notify the SBA, specifying the 
reasons for the deni&L This informa- 
tion shall be made a part of the con- 
tract file for the requirement 

(c) An 8<a) Participant selected by 
the SBA to perform or negotiate an 
S(a) contract may request the SBA to 
protest the procuring agency's esti- 
mate of the fair market price for such 
contract pursuant to paragraph (b) of 
this section. 

0124^21 Joint Tenture agreeneatk 

(a) Prertguisites for Joint venture 
agreement If approved by the AA/ 
MSB^COD or his/her designee, an 
8(a) concern may enter Into a Joint 
venture agreement, as defined in 
{ 124.100, with another small business 
concern, whether or not an 8(a) partic- 
ipant, for the purpose of performing a 
specific 8(a) contract. A Joint venture 
agreement Is permissible only when 
the 8(a) concern lacks the necessary 
capacity to perform the contract on its 
own. and when the agreement is fair 
and equitable and will be of sut)5tan- 
tial benefit to the 8(a) concern. 

(b) Size limiiationz. Except for cer- 
tain Program Participants owned and 
controlled by Indian tribes, an 8(a) 
concern entering into a Joint venture 
agreement with another concern is 
considered to be affiliated for size pur- 
poses with the other concern with re- 
spect to performance of the 8(a) sub- 
contract. As such, the annual receipts 
or employees of the other concern are 
included in determining the size of the 
selected 8(a) concern. The combined 
annual receipts or employees of the 
concerns entering into the Joint ven- 
tiu'e must meet the size standard for 
the SIC code industry designated for 
the contract. See paragraph (h) of this 
section for Joint ventures controlled 
by tribally-owned concerns. 

(c) Contents of joint venture agree- 
ments. The follo^i^ provisions shall 
be included in all Joint venture agree- 
ments: 

(DA provision setting forth the pur- 
pose of the Joint venture. 

(2) A provision designating the par- 
ties to the Joint venture as co>manag- 
era. 

(3) A provision stating that not less 
than 51 percent of the net profits 



earned by the Joint venture shall be 
distributed to the 8(a) concerzL 

(4) A provision providing for the es- 
tablishment and administration of a 
special bank account in the name of 
the Joint venture. This account shall 
require the signature of all partici- 
pants to the Joint venture or doignees 
for withdrawal purposes. All payments 
due the Joint venture for performance 
cm an 8(a) subcontract shaU be depos- 
ited in the special account fran which 
all expenses incurred under the sub- 
contract shaU be paid. 

(5) An itemized description of aU 
major equipment, facilities, and other 
resources to be furnished by each par- 
ticipant to the Joint venture, with a 
detailed schedule of cost or value of 
each. 

(6) A provision specifying the re- 
sponsibilities of the parties with 
regard to contract performance, 
source of labor and negotiation of the 
8(a) contract and any subcontracts to 
the Joint venture. 

(d) Other requirements. Joint ven- 
ture agreements are subject to the fol- 
lowing additioioal requirements: 

(1) The Joint venture agreement 
must be approved in advance of con- 
tract award by the AA/MSB^COD or 
his/her designee. 

(2) An employee of the 8(a) concern 
must be the designated project manag- 
er responsible for contract perform- 
ance. 

(3) Accounting and other adminis- 
trative records relating to the Joint 
venture shaU be kept in the office of 
the 8(a) concern, unless approval to 
keep them elsewhere is granted by the 
Regional Administrator or his/her 
designee upon written request. Upon 
completion of the contract performed 
by the Joint venture, the final original 
records shall be retained by the 8(a) 
concern. 

(4) Quarterly financial statements 
showing cumulative contract receipts 
and expenditures (including salaries of 
the Joint venture's principals) shall be 
submitted to SBA not later than 45 
days after each operating quarter of 
the Joint venture. 

(5) A project-end profit and loss 
statement shall be submitted no later 
than 90 days after completion of the 
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Small Biwinots AdministroHon 

contract Including a statement of final 
prof it distribution. 

(e) Oblioation of performance Ml 
parUes to the Joint venture must sign 
such documents as are necessw to 
obligate themselves to ensure perform- 
ance of the Ka) contract 

(f) Performance of vork Hf «c) 
concemts). The Ka) P«to«'<»> " 
eligible Joint venture. ««* 
msate of all parties to the Joint ven- 
SS^must perform ^e appU«We per- 
centages of work required by U24.314^ 

(g) Inspection of record^ The OTA 
shSl have the right 
records of the Joint venture without 
notice at any time deemed nec«Buy. 

(h) Joint ventures 
ovmed bv Indian tribes-iUJ^P- 
V^frZ size limitations. The stee 
UmitAtions set forth in ^f»«wh <b) 
of this section will not be wUf* 
Joint ventures entered to*© •? «^ 
ioncem owned wd »ntroUed by an 
economically «U««lvanUged todton 
tribe, as defined in 8124.100, if the 

^^afo^ and controls 51 percent or 
more of the Joint venture: . 

(ii) Is located on the reservation of 
or land owned by the tribe; 

(iil) Performs most of Its actlviUK 
on such Jeservation or tribaUy owned 

^iv) Employs members of such tribe 
for at least 50 percent of Its total 

^'S' imitations, A trlbaUy own^ 
8(a) concern as a party to a Joint v^- 
ture may receive the exemption set 
}^h to paragraph (h> of tWs section 
on no more than two ©ontrarts. 

(3) sunset This paragr^h s»»ll 
ceie September 
30. 1991. 

154 PR 34712. AUS. «. ^^.^.'^^^l 
hi FR 33SM. Aug. ». 1»0. 68 FR **wa, 

Aug. n. IMO) 
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( 124.401 Advance paymeatt. 

t^^ GeneroL (1) Advance payments 
.A'^dSSSients of cash »ade by 
£a to an 8(a) concern PrlotVot^ 
S^pletlon of performance ot^^^ecU- 
te Wa) subcontract and tjre 
iitlcipated performance «» P£ 
of ttieWa) concern under a particular 
2a) subS^Mt. Advance Wm«J*« 
S mSSTfor the purpose of assisting 



{ 124.401 

the 8(a) concern to toandaJ re- 
oulrements pertinent to the perform- 
^^f an 8(a) subcontracL Advance 
Moments will be considered only after 
SnSher forms of 

considered by SBA and are determined 
Site either un»valW»le or unacewt^ 
aUe to support performance of the 
S(a)sabcaitraet. 

<a) Advance payments W be «^ 
thorlsed only for concerns which are 

time of the approval of the advance 
^ment. A firm which has graduated 
S^OT otherwise exited the 8(a pro- 
™ prioTto approval is Ineligible for 
SSioTpayments. Where the concern 
wai graduate from the 8(a) P«»««5 
during the Initial performance period 
(baMyear), advance payments may be 
MiUrori2sed only for that year, and 
Say ™ be authorized for option 

'^ Advance payments wlU be au- 
thorized only in connection with sole 
source 8(a) awards and not in oonnec- 
Uon with competitive 8(a) »w<to. 

(4) The gross amount of »dvMce 
payments will be detem^ed by SBA 
£t the time the request for such pay- 
ments U approved. The K^sff^^Vf * 
of advance payments must be deter- 
mined by SBA prior to commencement 
^performance of the contract, where 
SSwe. In no event shall the total 
imount of advance Paymente j^- 
bursed and not repaid exceed 90 per- 
cent of the ouUtanding unpaid pro- 
ceeds of the 8(a) subconti»ct to which 
the advance payments relate. The 
value of unexercised options Is not 
considered in determining the out- 
Siding impald proceeds of the 8(a) 
S^Stoact. In the case of require- 
ments and Indefinite Quantity type 
contracts, advance payments ^ 
authorized only when a 
mhiimum value Is estabhshed in the 
8(a) subconti»ct. and the «°»";?Vo} 
advance paymente approved shall not 
aoeed 90 percent of that guaranteed 
n,tpi^„.« SBA must approve In writr 
ing any subsequent change to the 
gross amount of advance Payn»«atS; 

(5) All advance paymente. whether 
disbursed by letter of mdlt or ott^ 
vise and all 8(a) subcontract pro«e<B 
Sn S deposited tote a Speclsl Bttk 
^eount established exclusively lor 
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THOMAS M. BARBA 
(202) 429-8127 



April 6, 1993 



Mrs. Alyce Sullivan 

Defense Acquisition Regulations Council 

Cafritz Building 

1211 South Fern Street 

Room Number C-102 

Washington, DC 22202 

Re: PAR Case 91-54 

Dear Mrs. Sullivan: 

These supplemental comments are submitted on behalf of 
four small business refiners^^ in response to DoD's notice and 
request for comments on DAR Case 91-54 "Defense Federal 
Acquisition Regulation Supplement: Joint Ventures" ("proposed 
Rule" or "Rule") 57 Fed. Reg. 56895 (Dec. 1, 1992). Three of the 
four small business refiners are members of the American 
Independent Refiners Association. After submission of initial 
comments, our clients obtained and reviewed the comments filed in 
opposition to the proposed regulation by the Defense Fuel Supply 
Center and Barrett Refining Company. 

Although we understand that the DAR Council does not 
ordinarily entertain replies to comments, we submit the following 
supplemental comments on behalf of the above listed companies in 
order to take issue with several misleading comments and 
erroneous statements of fact and law by the DFSC and Barrett. 
Our clients hope that the DAR Council will be able to consider 
this information in evaluating the proposed rule. 



The refiners are Berry Petroleum of Kilgore, Texas, 
Calcasieu Refining Company of Lake Charles, Louisiana, Huntway 
Refining Company of Wilmington, California, and Laketon Refining 
Company of Laketon, Indiana. 
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The conunents of both the Defense Fuel Supply Center 
("DFSC") and Barrett Refining Company ("Barrett") incorrectly 
suggest that Congress intended that small disadvantaged business 
("SDB") participation in the price preference portion of DoD's 
bulk fuels program be limited to manufacturers and exclude SDB 
regular dealers. See Letter dated January 28, 1993 from Capt. 
L.H. Carpenter to the DAR Council ("DFSC comments") at 2. 
Congress has indicated no such intent. Indeed, Congress has 
instructed the Secretary of Defense to ensure just the opposite - 
- broad based participation of all SDBs in the Department's 
Section 1207 program. 

Barrett's comments unabashedly state that DoD's Section 
1207 program is designed to assist "small disadvantaged 
businesses, particularlv man ufacturers , by creating access to the 
lucrative defense marketplace." The DFSC comments likewise state 
that DSFC views its mission as one "to provide premiums to SDB 
manufacturers who are natural participants in the bulk fuels 
market" and that permitting other SDB participation in the bulk 
fuels area, "would actually have a negative impact on the true 
purpose of the SDB program." 

Regrettably, the DFSC misunderstands the clear 
directions of Congress, which require the Section 1207 program be 
one of inclusion of all kinds of SDBs; not one that excludes SDBs 
that the DFSC does not view as "natural participants." Section 
1207 P.L. 99-661 instructs the Secretary of Defense to "maximize 
the number of minority concerns . , . participating in the 
program." 10 U.S.C. § 2301 (note (e)(4)). Nothing in the law 
even suggests that SDB manufacturers should be preferred over SDB 
regular dealers in obtaining price preference awards. 

The proposed regulation would assist DoD in meeting the 
goal set by Congress by allowing a greater number of SDB concerns 
to participate in the DoD program, and would spur greater 
competition by expanding the number of companies competing for 
the government's business. The DFSC's view that it is somehow 
empowered to select those it views as "natural participants" for 
bulk fuels price premiums is at odds with the instructions of 
Congress and should not be perpetuated in the proposed 
regulation. 

Barrett states that the Joint Conference Report 
accompanying the Defense Authorization Act of FY 1993, "directed 
DoD to publish a proposed regulation concerning DoD's version of 
the non-manufacturing rule which DoD had developed (DAR Case No. 
91-055)." Barrett Comments at 3. However, this misstates the 
conference report. The report actually states: 
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the conferees direct the Secretary of Defense 
to issue a proposed regulation for conunent on 
the non*manufacturer rule. 

The conferees' clear intent is to preclude the 
continued use of ••temporairy deviations" which have served to 
completely block SDB dealer participation in the bulk fuels 
contracting program and which have been implemented without 
notice or opportunity for public comment. 

Barrett's comments mislead in that they suggest SDB 
refiners are at an historical financial disadvantage when 
compared to small business refiners: 

Disadvantaged manufacturers like Barrett 
entered the petroleum refining industry 
without the benefit of huge profits generated 
during the allocations period (which 
permitted then-existing refineries to 
purchase their facilities and finance their 
own crude oil acquisitions) . For such 
disadvantaged petroleum refiners like 
Barrett, the cost of operations, including 
debt servicing and crude oil purchasing, is 
staggering. Much of the SDB price preference 
paid to such SDB manufacturers is used just 
to compensate for this severe financial 
disadvantage. 

Barrett Comments at 5. 

This wording seems to imply that Barrett has a 
financial disadvantage relative to regular small business 
competitors because the latter had accumulated a large amount of 
wealth during the allocations period and is now using that wealth 
to advantage in competing with Barrett. This implication is 
completely false. None of the small business competitors for 
Government contracts in the geographical areas supplied by 
Barrett were owners of the "then-existing refineries" during the 
period of time referred to in Barrett's comments.^' Only one of 
60 small business refineries in operation at that time still has 



^' Attachment A, excerpted from the March 30, 1991 Oil and Gas 
Journal, lists the 60 small business refineries in the states of 
Florida, Alabama, Mississippi, Louisiana, Arkansas and Texas just 
before the allocations or entitlement period ended. 
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the same ownership it did then, and that refiner does not supply 
bulk fuels to the Government. 

Barrett complains that under the Proposed Rule, "with 
little or no investment, a SDB regular dealer could form a joint 
venture with a non-SDB refiner. The joint venture would then 
be permitted to supply the product of the non-SDB refiner and 
still take advantage of the DoD SDB price premium." However, 
Barrett fails to point out the similarity between this joint 
venture relationship and the relationships between SDB 
manufacturers and those financing their operations. 

Under the DFSC bulk fuels program, a minority 
individual with essentially no refining experience and "little or 
no investment" can be financially sponsored by one or more 
entities which furnish the facilities needed for refining, the 
working capital needed for operations, and assist in other areas 
such as arranging raw material supplies. Under this kind of SDB 
financing arrangement, the lion's share of the subsidies paid by 
U.S. taxpayers does not accrue to the benefit of the SDB.-^ 

Barrett also complains that if the Proposed Rule is 
adopted "[W]hat will be left, at best, will be nothing more than 
SDB regular dealers acting as fronts for non-disadvantaged small 
and large refiners. "^^ However, the Proposed Rule precludes 
SDB dealers from purchasing supplies from large refiners. Also, 
under the proposed program SDB dealers would not be acting as 
fronts for non-disadvantaged small refiners any more than, if as 
much as, SDB manufacturers are acting as fronts for the large 
companies financially sponsoring their operations. It should be 
easier for the SBA and DoD to assure that an adequate share of 
the Government subsidies actually accrue to the SDB if both the 
SDB dealer/small business refiner relationships and the SDB 
manufacturer/ financing entity relationships are required to be 
structured in some sort of joint venture relationship which 
requires disclosure of the share of Government subsidy payments 
the minority will be allowed to retain. 



Barrett comments at 6. 

Barrett's comments do candidly disclose that "much of the 
SDB price preference paid to such SDB manufacturers is used just 
to compensate for this severe financial disadvantage." 

Barrett Comments at 6. 
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DFSC asserts at page 1 of its comments that "the 
primary damage [under the Proposed Rule] would be to existing SDB 
manufacturers." However, DFSC fails to disclose that there are 
only three SDB manufacturers who were in business and received 
SDB bulk fuels contracts before 1992 who are still in business. 
One of those three, an Alaskan company, has been awarded only a 
deminimus amount of price premium dollars and has not filed 
comments opposing the Proposed Rule. The other two companies' 
operations have been financed by a subsidiary of the same large 
foreign trading company. Together these two companies had 
already received awards containing Government price subsidies of 
over $26 million through October 1992 and each has already 
received additional awards with subsidies in 1993. Each is still 
certifying to the DFSC that it is economically disadvantaged and 
the DFSC continues to accept the statement that these companies 
who already obtained many millions of dollars in annual price 
premiums are "economically disadvantaged." 

DFSC is also somehow under the incredible 
misunderstanding that the law requires all SDBs to have a 
"$250,000 maximum net worth." See DFSC Comments at 1. If there 
were a $250,000 maximum net worth limitation for SDBs, Barrett 
Refining Company, which has already been awarded contracts 
containing over $18 million in price premiums (Government 
subsidies) , certainly would not qualify as a SDB.^^ 
Regrettably, at the present time, the law provides no clearly 
defined limitation as to the net worth level of the owner of a 
SDB entity who is merely required to certify that he considers 
himself economically disadvantaged. 

Sections (c) through (h) of DFSC's comments deal with 
imagined difficulties associated with administration of a joint 
venture program. Many of these suggestions appear valid provided 
the same requirements are placed on all SDBs whether dealer or 
manufacturer. SDB manufacturers are currently subject to no such 
limitation and their operations do not comply with the proposed 
items . 

Each SDB program should require that the SDB have 
arrangements which will result in the SDB getting and being able 
to retain an appropriate share of the Government subsidy payments 



Furthermore, Dun & Bradstreet information indicates the 
principal owner of that corporation is also the owner of Barrett 
Drilling Company, which is shown to have a net worth of several 
million dollars. 
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and preclude Government subsidies wherein most of the benefits go 
to an entity controlling the financing of the operations. 

Finally, the proposed regulation could serve to permit 
increased competition among refiners; the most efficient refiners 
would survive without continued Government assistance. Those 
operations that cannot survive in a competitive environment 
should not be provided Government assistance in perpetuity. 

We hope that the DAR Council will be able to consider 
this information in making its decision relative to the 
regulation under consideration. 

Sincerely, 
Thomas M. Barba 



cc: Hon. Sam Nunn, Chairman, Senate Armed Services Committee 

Hon. Ron Dellums, Chairman, House Armed Services Committee 



ATTACHMENT A 



SmaiL BU8IHBB8 RBPIHBRIBS BARLY 1981 
(FROK OIL t SAB JOURMAL — MARCH 30, 1981) 



Florida: 



Alabaaat 



Mississippi $ 



Louisiana: 



ARKANSAS: 



Manatee Energy 

(Palmetto) 
Seminole 

(St. Marks) 

Marion (Theodore) 
Mobile Bay 

(Chickasaw) 
Vulcan (Cordova) 
Warrior (Holt) 

Ergon (Vicksburg)* 
Natchez (Natchez) 
Vicksburg 
(Vicksburg) 

Bayou State 

(Hosston) 
Bruin (St. James) 
Calumet 

(Princeton) 
Canal 

(Church Point) 
Claiborne (Lisbon) 
CPI (Lake Charles) 
Evangeline 

(Jennings) 

Hill 

(Krotz Springs) 
La Jet (St. James) 
Lake Charles 

(Lake Charles) 
Mallard (Gueydon) 
Mt. Airy 

(Mt. Airy) 
Port Petroleum 

(Stonewall) 
Shepherd 

(Nermentau) 
Sooner (Egan) 
Slapco (Mermentau) 
T&S (Jennings) 

Berry (Stevens) 
Cross (Smackover) 



TEXAS: 



OKLAHCmA: 



Adobe (La Blanche) 

Carbonit (Heame) 

Clinton Manges 
(Tucker) 

Copano ( Ingles ide) 

Dorchester 

(Mt. Pleasant) 

Eddy (Houston) 

Erickson (Port Neches) 

Flint (San Antonio) 

Friendswood (Houston) 

Gulf States 

(Corpus Christi) 

Howell (San Antonio) 

Liquid Energy 
(Bridgeport) 

Longview (Longview) 
Pioneer (Nixon) 
Pride (Abilene) 
Saber (Corpus Christi) 
Sentry (Corpus Christi) 
Signmore (Three Rivers) 
South Hampton (Silsbee) 
Texas Armada (Ft. Worth) 
Thriftway (Graham) 
Tipperary (Ingleside) 
Uni (Ingleside) 
Verdette (Brownsville) 
Winston (Ft. Worth) 

Allied Material (Stroud) 
Hudson (Gushing) 
OKC (Okmulgee) 
Oklahoma Refining 
(Cyril & Thomas) 
Tonkawa (Amett) 
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January 29, 1993 



Mrs. Alyce Sullivan 
Cafritz Building 
1211 South Fern Street 
Room # C-102 
Washington, D.C. 22202 



Enclosed please find the comments of Berry Petroleum, 



Calcasieu Refining Co., Huntway Refining Co., and Laketon 
Refining Co. on "Defense Federal Acquisition Regulation 
Supplement: Joint Ventures," 57 Fed. Reg. 56895 (Dec. 1, 1992). 

If you have any questions regarding the enclosed 
comments, please do not hesitate to call ne. 



Re: PAR Case 91-54 



Dear Mrs. Sullivan: 



Sincerely, 



Thomas N. Barba 



Enclosure 




Comments of Berry Petroleum, Calcasieu Refining Co., 

H\intway Refining Co. and Laketon Refining Co. on 
••Defense Federal Acquisition Regulation Supplement: 

Joint Ventures •• 

S7 Fed. Reg. SC89S 



Counsel : 



Martin D. Schneiderman 

Thomas M. Barba 

STEPTOE & JOHNSON 

1330 Connecticut Avenue, N.W. 

Washington, D.C. 20036 



January 29, 1993 
DAR Case 91*54 
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EXECUTIVE SUMMARY 

These comments are stibmitted on behalf of four small 
business reflners^^ in response to DoD^s notice and request for 
comments on **Defense Federal Acquisition Regulation Supplement: 
Joint Ventures** (''proposed Rule" or "Rule"), published in the 
Federal Register on December 1, 1992. See 57 fed. Reg. 56895. 
Three of the four small business refiners are members of the 
American Independent Refiners Association. 

Each of the identified companies support what they 
understand to be the clear intent of the proposed Rule. The Rule 
broadens the participation in SDB programs by permitting joint 
ventures between SDB concerns and non*SDB concerns which meet 
certain criteria. The proposed Rule provides a way for all SDB 
concerns to benefit from SDB programs, as well as to allow small 
businesses to participate in a limited manner in those same 
programs. This is consistent with congressional intent to ensure 
full and fair opportunity to all SDBs with regard to government 
business. The proposed Rule also satisfies repeated requests of 
the Congressional leadership in various conference committee 
reports and letters for improved DoD compliance with the goals of 
the Section 1207 program, including broader SDB and small 
business participation. Furthermore, the proposed Rule will 
promote harmony between SDBs, 8(a) concerns, and small 
businesses, each of which compete for set-aside awards. 



The refiners are Berry Petroleum of Kilgore, Texas, 
Calcasieu Refining Company of Lake Charles, Huntway Refining 
Company of Wilmington, California, and Laketon Refining Company 
of Laketon, Indiana. 

At 
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I. THE PROPOSED RULE IS CONSISTENT WITH 

CONGRESSIONAL INTENT TO ENSURE BROAD 
PARTICIPATION BY SDBs IN GOVERNMENT BUSINESS 

When Congress created the Small Disadvantaged Business 
Program in November of 1986 it directed that the program be as 
inclusive as possible for all types of SDBs. Section 1207 of the 
National Defense Authorization Act of 1987, Pub. L. No. 99-661, 
100 Stat. 3816, 3973, instituted a set-aside program for small 
disadvantaged business (**SDBs**) and established a goal of 
awarding five percent of all DoD contract dollars to SDB 
contractors, gee 100 Stat, at 3973; 10 U.S.C. § 2301 (note (a)) 
(Supp. 1992). 

To meet the minority contracting goal. Congress 
instructed the Secretary of Defense to use ''his utmost authority, 
resourcefulness, and diligence". 100 Stat, at 3973 (note (e) ) . 
In addition, Congress specifically authorized the Secretary of 
Defense to "deviate from normal competitive contracting 
procedures . . . when necessary to facilitate the achievement of 
the 5 percent goal. ..." Id. at 3974. See Commercial 
Energies. Inc. v. United States . 20 CI. Ct. 140, 146 (1990) 
("Congress wanted the Secretary of Defense to use all resources, 
even less than competitive measures, to secure increased minority 
and SBD participation."}. Of greater significance. Congress 
instructed DoD to "maximize the number of minority concerns • • . 
participating in the program."). 10 U.S.C. S 2301 (note(e) (4) ) . 
Congress has never placed any limits on the type of SDBs allowed 
to participate in the program — SDB manufacturers and SDB 
dealers are treated the same under the law. Despite these 
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requirements, DoD itself has limited SDB dealer participation in 
various implementing regulations. 

II. THE PROPOSED RULE'S APPARENT INTENT IS TO TREAT 

SDB JOINT VENTURES AND SDB MANPFACTITRERS EQUALLY 

The proposed Rule, much like the SDB statute, does not 
limit access to SDB program benefits based on the type of the SDB 
involved, and is %rritten in a manner which increases SDB oppor- 
tunities for companies participating in those programs. Based on 

its most straightforward interpretation, the Rule's apparent 
intent is to override any restrictions which differentiate one 
type of SDB from another when certain joint ventures are involved 
and at least one of the concerns is an SDB. This conclusion is 
supported by the Rule's terminology and a conference report which 
directed DoD to issue a regulation to broaden participation in 
SDB programs. See House/Senate Conference Report No. 102966, 
Title VIII, at p. 723 (Oct. 1, 1992) [Attachment A]. 

Given Congress' intent to maximize participation in SDB 
programs, it is logical that the proposed Rule purports to treat 
small business manufacturers (which become SDBs when acting as an 
approved joint venture under the Rule) in the same manner as an 
SDB manufacturer. In such cases, the proposed Rule levels the 
playing field by eliminating the DFARS restrictions on SDB 
regular dealer participation^^ when the joint venture criteria 
are satisfied. If this were not the intent of the new proposed 
Rule there would be little if any reason for its promulgation 
because the only significant change from previous regulations 
would be one of permitting an SDB concern — rather than a 



See 48 C.F.R. §§ 252.219-7001, 252.219-7002. 



disadvantaged individual ~ to hold the majority omership in 
another concern and still meet the requirements for being a SDB 
regular dealer. 

This straightforward interpretation of the Rule 
provides a mechanism for achieving the objectives contained in 
the May 1992 House Armed Services Committee proposal for the FY93 
Defense Appropriation Bill. That proposal would have permitted 
greater SDB dealer participation in one of DoD^s major 
procurement programs, the bulk fuels program. See H.R. 5006, 102 
Cong., 2d Sess. § 802 (May 19, 1992) [Attachment B] . 
Specifically, the language in the House committee proposal would 
have permitted a SDB regular dealer to receive preference awards 
when supplying products manufactured by a small business 
manufacturer. The proposed House Committee wording was not 
included in the national defense Authorization Act for fiscal 
Year 1993, but the objectives of the wording were strongly 
supported by the House/Senate conference report which "direct [ed] 
the Secretary to conduct a prompt review of DOD and prime 
contractor efforts to increase sxibcontract awards to small 
businesses and small disadvantaged businesses and to propose 
additional strategies to increase such awards."^ (emphasis 
added) . 

Presumably, the proposed Rule is DoD^s response to the 
aforementioned congressional directive. The proposed Rule's 
impact, specifically its ability to help DoD achieve Congress' 
goal of awarding five percent of all DoD contract dollars^^ 

See id. ("The conferees are concerned that subcontract 
awards by DOD prime contractors to small business concerns 
(including small disadvantage businesses) declined 5.3 percent in 
fiscal year 1991 compared to the preceding year."). 



will be significantly reduced unless the Rule is interpreted to 
allow all properly constituted joint ventures (those with SDB 
regular dealers and small business manufacturers) to bid on SDB 
programs gn thg Papg as SPB IBanttfagtwrgrg^ The Rule's 

expansion of the SDB base by including joint ventures with small 
businesses is also consistent with congressional intent • Sis& 
saaXA House/Senate Conference Report at p. 723 (DoD directed to 
review efforts to increase awards to SDBs AOd to other small 
businesses) .-^ 

III. WORDING CHANGES PROPOSED 

The proposed Rule as written does not fully clarify 
that a joint venture entity is considered to be the equivalent of 
a SDB manufacturer insofar as preference awards are concerned. 
This intent should be clarified by changing the last word in 
paragraph 219.001 from "concerns" to "manufacturers". Without 
that word change it is possible that some entities could 
misinterpret the intent of the regulation, and presume that a 
joint venture SDB concern is actually a SDB regular dealer 
concern by virtue of the controlling partner being a SDB dealer; 
consequently, under the existing provisions of 252 .219--7001 and 
the proposed provisions of 252.219*7002(c) (1) , the joint venture 
would have to furnish product manufactured by a SDB manufacturer. 
In our view, this would be a serious misinterpretation of the 

See also Letter from Les Aspin, Chairman of the Committee on 
Armed Services to Honorable Dick Cheney, Secretary of DoD (April 
10, 1992) (In referring to the 10% price differential as perhaps 
too high and the fact that non-minorities which control SDBs may 
be benefiting from the price preferences, the Chairman stated: 
"Our intent is to ensure that both small and small disadvantaged 
businesses are afforded equal opportunities to compete.") 
(emphasis added) [Attachment C] . 
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intent of the regulation. Accordingly, it would be prudent for 
DoD to clarify the language of paragraph 219.001 to avoid any 
such misinterpretation. 

Along the same lines, the wording in the proposed Rule 
would also be improved by changing the language in 252.219* 
7002(c)(2) to the following: **A small disadvantaged business 
joint venture offeror which submits an offer agrees to furnish in 
performing this contract only end items manufactured or produced 
by a small business manufacturer in the United States, its 
territories and possessions, the Commonwealth of Puerto Rico, the 
U.S. Trust Territory of the Pacific Islands, or the District of 
Columbia. Furthermore, the offeror, upon request by the 
Contracting Officer, agrees to submit a signed SDB joint venture 
agreement, as described in paragraph (a)(2) of this clause.** A 
similar change ought to be made to the language in 252.219- 
7001(f) (3) . 

IV. OTHER REGUIATION CHAN GES NEEDED 

13 C.F.R. § 124.109(e) states: "A concern which is 
owned in whole or in part by another business concern and relies 
on the disadvantaged status of that concern to claim 
disadvantaged status is ineligible for 8(a) Program Participation 
and for participation in the Defense Department's Small 
Disadvantaged Business program. ..." This SBA regulation might 
be interpreted to defeat the intent of the proposed Rule, and 
prevent the type of joint ventures contemplated by the proposed 
Rule. This concern could be solved by adding the following 
preface to 13 C.F.R. S 124.109(e): ••Except for the case of a 
small disadvantaged business joint venture. . . .•• 
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Thank you for considering these conoDents and please 
feel free to contact the undersigned if there are any questions. 



Respectfully submitted. 



Martin D. Schneiderman <^^-^ 
Thomas H. Barba 
Steptoe & Johnson 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
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Clonals are qualified to perform utilization review and managed 
^ activities, and are licensed and competent in the area of care 
Afieded by the consumer. . . 

Such standards should include a reauirement that neither the 
oroviders nor any reviewing professional or agent have «ny fman- 
^ incentive in the outcome of the prescribed treatment methodol- 
ogy followed. 

partial hospitalization under CHAMPUS 

The conferees beUeve it is critical that a wide range of mental 
health options be available to CHAMPUS beneficiaries, so tiiat 
services can be received in the moat appropriate and coat-effective 

setting. . . 

The conferees believe that partial hospitahzation is an impor- 
tant benefit to bridge the transition from inpatient to outpatient 
care in order to ensure that there is no disruption in the contmuity 
of care for beneficiaries. The conferees intend to contmue to closely 
monitor the Department of Defense implementation of this pro- 
gram, including the determination of reasonable reimbursement 
rates. 

TITLE Vin-ACQUISmON POUCY, ACQUISmON 
MANAGEMENT, AND RELATED MATTERS 

Legislative Provisions 
legislative provisions adopted 
Codification and amendments to section 1207 (sec 801) 

The House bill contained a provision (sec. 801) that would 
extend the five percent goal program for the award of DOD con- 
tracts and subcontracts to small disadvantaged busmesses, histori- 
cally Black colleges and universities, and minonty institutions 
through fiscal year 2000 (section 1207 of the National Defense Au- 
tKtiof Act for Fiscal Year 1987 (Public Uw 99-661)) In a^^^^ 
tion. this provision of law would be codified as section 2323 of title 
10, United States Code. owx ♦u^. 

The Senate amendment contamed a provision (sec. 814} that 
would extend the program through fiscal year 2000 and retmire the 
esublishment of a process to review claims that the use of SDB set- 
asides has caused an industry category to bear a disproportionate 
share of the progress toward the goal. 

The Senate recedes with a technical amendment 

The conferees agree to consolidate all section 1207-related pro- 
visions into a single section. The additional codified provisions are: 
(1) section 806 of the National Defense Authorization Act for Fiscal 
Yea« 1988 and 1989 (Public Uw 100-180); and (2) section 832 of 
the National Defense Authorization Act for Fiscal Years 1990 and 
1991 (Public Uw 101-189). 

Provisions relating to small businesses and small disadvantaged 
businesses (sec 802) 

The House bill contained a provision (sec. 802) that would: (1) 
apply the "non-manufacturer rule" to the program established by 
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section 
Year 



ion 1207 of the National Defense Authorization Act for 
T 1987 (Public Law 99-661); and (2) require the Secretary ofn? 
^ to issue regulations to ensure prime contractors comply 
existing subcontracting requirements and make miboontia^^ 



plans a factor in the contract award process. 

The Senate amendment contains no similar proviBion. 
The Senate recedes with an amendment 
The Defense Department has advised the conferees thAf ^ 



/dev 



develSgSd a proWseo regulation concerning th e n Qn-wifttn 
T^e. However, UUD has delayed issuance of this rule at ^ ^ 
quest of the Small Business Administrationt which also intends^ 
publish a rule on this subject The conferees direct the Secretary ^ 
Defense to immediately issue a proposed regulation for commem 
on the non-manufacturer rule. -^—^ 
The conferees are concerned that subcontract awards by DOD 
prime contractors to small business concerns (including small dis. 
advantaged businesses) declined 5.3 percent in fiscal year 1991 com. 
pared to the preceding year. The regulations required by this provi. 
sion are intended to ensure that this decline does not become a 
trend and that the Department and its prime contractors enforce 
and comply with existing subcontracting plan requirements. 

The conferees direct the Secretary to conduct a prompt review 
of DOD and prime contractor efforts to increase sul)contract 
awards to small businesses and small disadvantaged businesses and 
to propose additional strategies to increase such awards. The re« 
suits of this review should be reported to the (Committees on 
Armed Services of the Senate and House of Representatives by 
Aprill, 1993. 

Under current law (section 806 of the National Defense Au- 
thorization Act of Fiscal Years 1988 and 1989 (Public Law 100- 
180), the Secretary is required to make the administration of small 
business subcontracting plans a factor in the evaluation of the per- 
formance of contracting ofTicials. The conferees direct the Secre- 
tary to take the appropriate steps to ensure that this requirement 
is fully enforced. 

Funding for defense research by historically Black colleges and uni- 
versities and minority institutions (HBCU/MI) (sec. 803) 

The Senate amendment contained a provision (sec. 814) that 
would authorize $15.0 million for the HBCU/MI infrastructure as- 
sistance program established in section 832 of the National Defense 
Authorization Act for Fiscal Year 1991 (Public Law 101-510). 

The House bill contained no similar provision. 

The House recedes. 

Small Business Administration certificate of competency program 
(sec. 804) 

The Senate amendment contained a provision (sec. 811) that 
would modify the Small Business Administration (SBA) certificate 
of competency program as it affects the defense acquisition process. 

The House bill contained no similar provision. 

The House recedes with an amendment that would require: (1) 
DOD contract solicitations to advise small businesses of their right 
to request the Small Business Administration to review a contract- 
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102D CONGRESS 
2d Session 



UnioB Calendar No. 311 

H. R. 5006 



[Report No. 102-527] 



To authorize appropriations for fiscal year 1993 for militaiy fdnctioDS of 
the Department of Defense, to prescribe militaiy personnel levels for 
fiscal year 1993, and for other purposes. 



IN THE HOUSE OP REPRESENTATIVES 
Apbil 29, 1992 

Mr. AsFix (for hiabelf and Mr. DlCKDCSOX) (both by reqnest) introdaoed the 
fc^owing bill; which was referred to the Committee on Armed Services 



.MAT19, 1992 

Reported with amendments ^ conmkted to tbe^Committee of the Whole House 
on thei State of the Union, and ordered to be printed 
[Strike OQt ifi tftor the eoMetiDg dsaie and inaeK the psK fiiatfld ia italie] 
[For ten of introduced bill, see tojpy of bill at introdooed ob April 29, 1992] 



A BILL 

To authorize appropriations for fiscal year 1993 for militaiy 
functions of the Department of Defense, to prescribe 
militaiy personnel levels for fiscal year 1993, and for 
other purposes. 

1 Be it enacted hy the Senate and House of Representa- 

2 tives cf the United Stcftes of America in Congress assembled, 
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1 in lieu thereof "and may not he paid a bonus under this 

2 section unless the skiU associated with the position the mem- 

3 beris prelected to occupy is a skiU in which the member 

4 succes^y served while on active duty and attained a level 

5 of qualification commensurate with the member's grade and 

6 years of service". 

7 TITLE Vm-^ACQUISmON POUCY, ACQUI- 

8 SITION MANAGEMENT, AND RELATED 

9 MATTERS 

10 Subtitle A-^Acquiaition AaaUtance Programs 

11 SEC. 801. CODIFICATION OF SECTION 1207. 

12 (a) Codification.— (1) Chapter 137 of title 10, 

13 United States Code, is amended by inserting after section 

14 2322 a new section 2323 consisting of— 

15 (A) a heading as follows: 

16 **§ 2323. Contract goal for minoritiee'*; 

17 and 

18 (B) a text consisting of the text of section 1207 

19 of the National Defense Authorization Act for Fiscal 

20 Year 1987 (Public Law 99-661), revised^ 



21 



(i) by replacing "each of fiscal years 1987, 
1988, 1989, 1990, 1991, 1992, and 1993" in sub- 
section (a)(1) with "each of fiscal yean 1987 
through 2000') 
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1 (ii) by replacing "each of fiscal years 1987, 

2 1988, 1989, 1990, 1991, 1992, and 1993." in 

3 subsection (h) loith "each of fiscal years 1987 

4 fhrtntgh 2000."; and 

5 (Hi) by replacing "of title 10, United States 

6 Code," in subsection (e)(2) with "of this Htle". 

7 (2) The table of sections at the beginnir^ of such chap- 

8 ter is amended by inserting after the item relating to section 

9 2322 the following new item: 

"2323. Coniraet goalforminontiet.''. 

10 (b) Conforming Repeal.— Section 1207 of the Na- 

1 1 tional Defense Authorization Act for Fiscal Year 1987 (Pub- 
2 lie Law 99-661; 100 Stat. 3973) is repealed. 

13 SBC. 802. PROVISIONS RELATING TO SMALL DIS- 

14 ADVANTAGED BUSINESSES AND SMALL BVSI- 

15 NESSES. 
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(a) NONMANUPACTUBINO RULE AND SUBCONTRACTINO 



yi Plan Requirements.— Section 2323 of title 10, United 
18 Stat&s Code, as inserted by section 801, is amended — 

(1) by redesignating subsection (h) as subsection 
(k); and 

2\ (2) by inserting qfter subsection (g) the foUotving 

new subsections: 

"(h) Rule Relating to Nonmanufacturers. — (i) 
An otherwise responsible business concern thai is in compli- 
ance unth the requirements of paragraph (2) shall not be 

n 
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1 denied th£ opportunity to submit and have considered its 

2 offer for a procurement contract for the supply of a product 

3 to be awarded under the program provided for by this sec- 

4 tion soJdy because such concern is other than (he actual 

5 manufacturer or processor of the product to be supplied 

6 under the contract. 

7 "(2) To be in compliance ufith the requirements re- 

8 ferred to in paragraph (1), such a business concern shaU^ 

9 "(A) be primarily engaged in the wholesale or 
10 retail trade; 

"(B) be a small business concern under the nu- 
ll merical size standard for the Standard Industrial 

13 Classification Code assigned to the contract solicita- 

14 tion on which the offer is being made,- 

15 "(C) be a regular dealer, as defined pursuant to 

16 section 1(a) of the Act of June 30, 1936 (41 U.S.C 

17 35(a)) (popularly r^erred to as the Walsh-Healey 

18 Act), in the product to be offered the Department of 

19 Defense; and 

20 "(D) represent that it wtU supply the product of 

21 a domestic small business mant^focturer or processor, 

22 unless a uHiiver of such requirement is granted-^ 

23 "(i) by the Secretary of D^ense, after re- 

24 viewing a determination by the contracting offi- 

25 cer that no smaU business manufacturer or proc- 
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essor can reasonably be expected to offer a prod- 
wst meeting the specifications (including period 
for performance) required of an offeror hy the so- 
licitation; or 

"(ii) by the Secretary of Defense for a prod- 
uct (or class of products), after determining thai 
no smaU httsiness manufacturer or processor is 
available to participate in the Federal procure- 
ment market. 

"(i) Subcontracting Plan.— The Secretary of De- 
fense shall prescribe regulations to ensure that potential 
contractors submitting sealed bids or competitive proposals 
to the Department of Defense for procurement contracts to 
be awarded under the program provided for by this section 
are complying with applicable subcontracting plan require- 
ments of section 8(d) of the Small Business Act (15 U.S.C. 
637(d)). 

"(j) Evaluation of Contracting Officers.— The 
administration by a contracting officer of the regulations 
prescribed under subsection (i) shaU be a factor in the eval- 
uation of the performance of the contracti'ng officer.". 

(b) Additional Evaluation Factor for Soucita- 
TlONS.Section 2305(a) of title 10, United States Code, is 
amended by adding at the end the following 
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1 "(4) With respect to a sealed hid or competitive pro- 

2 posalfor which the bidder or offeror is retired to negotiate 

3 or submit a subcontracting plan under section 8(d) of the 

4 SmaU Business Act (15 U.S.C. 637(d)), the subcontracting 

5 plan shall be a significant factor in evaluating the bid or 

6 proposal and shaU be included in the statement required 

7 pursuant to paragraph (2)(A).". 

8 SBC. 803. CLABIFICATtON OF CALCULATION OF CONTRACT 

9 GOAL. 

10 Section 2323 of title 10, United States Code, as in- 

1 1 serted by section 801 and amended by section 802, is further 

12 amended — 

13 (1) by redesignating subsection (k) as subsection 

14 (I); and 

15 (2) by inserting after subsection (j) the following 

16 new svbsection: 

17 "(k) Calculation of Contract (3fOAL.—For pur- 

18 poses of calculating the goal of subsection (a), the total com- 

19 bined amount obligated for contracts and subcontracts en- 

20 tered into with the entities described in subparagraphs (A) 

21 through (C) of subsection(a)(l) shall be construed as being 

22 the aggregate of the amounts of-^ 

23 "(1) all prime contracts entered into by the De- 

24 partment of Defense unth such entities; and 
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COMMimi ON f MAU tVUMlll 



April 9, 1992 



Washington, o.C. 20301 
Dear Mr. Yoekayt 

priori t?r.fS; SfJ^'SjuiSerS*! ^JT*"' •••littnee in 
Acquisition R»culiJ?SI?S*2f * «n*n90 to th« Defan«« r*dorAl 

regulitory mordtorlun? iapedad by the President's 

Action^fTpwSSiiJ'ukelJ'^Jfii?' ^i^SS that 
prepeieo in oSS cL a 9i2ofS'*5ff22 * nodifieauon 

Otoartatnt ae Sil diJSSaiSJili'^S!^!' wferrSd to by the 
offer the product of iJviSIn^^ JuelneeeM (SDBi), to 

OFAJiS devlationf^iS jBiflJ^JJ^^*^^**. • Currently e 
praepective a08 contrLJSS. !I Jf^quiree eerteln 

tv th. s«ii »u.iS:. *4Sii:,gjs:s*(«su?"^"'»' 



i 



• 2 • 



Apparantly, sdaio arichin nOTi'n *e&iai«itlon eOBSBtt&ity 
want to axtend the eiurrant OPARS daviatlon and avoid 
publiahing tha psepeaal ra^ardlno OOO iaplamantation of tha 
nennanufaecurer rula. We %«ettld urqm th«« aation an DAft Caaa 
91*055 ba eoflrplacad and tha proposal ba publiahad for public 
eoanant aa aeon aa pottlbla. Panding racaXpt and analyala 
ot P»^*ic_coanBntt8 «n uh« propoa«l, action «e eactand %hm 
currant OPAStS davietion ahould ba auapandad. 

■ Dapartmental represantativBs fraquandy axpress tha 
P?«*^**« haatlnga and in othar foruma that Conoraaa 
aheuld avoid anactmg lagialetlen that OOD viawt aa 
"Cengraaaional micrenanagamant of tha ftcottiaitlon preeass*. 
Rathar, auch data lis ahould ba laft to tha ragulatory 
proeaaa. Tn our axparianee Congreaaional action generally 
eemai after no othar tlaaiy alternative appeara available to 
affect the needed change to the procurement syateiB which 
Will banofit of the pubiie. 

Thaak you for your attention to thia requeat. r know 
^^^L^Z*f^'^^^ ^ improve tha buainaaa daralopaiane pereatial 
Of DOD't Section 1207 Program for the naxlaaat number of 
email buainesa ceneema owned and controlled by aecially and 
ecenemieally diaadvantaged individuals « 





Sincerely^ 



Robert W. Kaaten, Jr. Sale Btmpera 

Ranking Minority Hember Chairman 
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U8 ENERGY CORPORATION 



FlA. (407)678-^2600 
Np. (407) 676-3009 



Uktv1«w Offlc* Park 
1035 South Stmoran Blvd. 

Suite 1027 . BIdo. 12 
Wmttr P»rk. Rorlda 32762 



NJ (201)644-1300 
FttX No. (201) 644-9703 
T6t6X 646677 



January 29, 1993 



F«x No. (703) 697-9845 

The Defence Acquisition Resulatione Council 
ATTN: IMD 3D 139, OUBD(A) 
3062 Defense Pentagon, 
Uashington D.C. 20301-3062 

RE: DAR Case 91-5A 

Federal Register Notice oonoernlns '*Joint Venture** 
Agreenehte oomplying with BDB reqiiiremente . 

To Whom it may oonoern! 

Reference is made to our response dated December 29/ 1992 
(copy attached) conveying our support for the subject "Joint 
Venture" agreements . 

It has recently been brought to my attention that a 
contradicting 8BA rule exists in the form of 13 CFR 
124.109Ce) which in effect states in part, that business 
concerns owned in whole or part by another is inelxHible for 
participation in the Small Disadvantaged Business Program. 

Accordingly, our referenced response ie being adjusted to 
incorporate a request for this rule to be eliminated or 
amended to recognise the legitimacy of ^*Joint Ventures" 
proposed by DAR oase 91-54 « 

Sincerely yours, 




President 



LAS/8g 
lOOqb 





LA8 ENERGY CORPORATION 



Fla. (407) 678-2600 
FiK No. (407) 676*3009 



Lakevitw Offiov Park 
1035 South Gomorsn Blvd. 

Suite 1027 . BIdQ. #2 
Winter Perk, Florida 32762 



N.J (201)644.1300 
FaxT4o. (201)644-6703 
Telex 645577 



0«ctmb«r 29, 1992 



Pax No- (703) 697-9845 

The Defence Acquis it ion Regiilatione Council 
ATTN: IMD 3D 139, 0U6D(A) 
3062 Defense Pentagon , 
Waehington D.C. 20301*3062 

RB: DAR Caee 91-56 

Federal RegiBter Notioe oonoerning "Joint Venture" 
Agreements complying with 8DB requirements. 

To Whom it may concern i 

LAS Energy Corporation ie a former (having graduated in 
September 1992) 8.B.A. 8(a} concern active in the oil 
industry. LAS Energy alec aatiefies the definition of a 
8.D.6. conoerni and in fact has attained D.O.D. contracts 
under this latter status in 1989/90> until Defense Fuel 
Supply Center (DPSC) adopted provisions under the 
non<-manufacturer rule> by way of a deviation to the 
regulation^ to nullify true 8DB participation. 

LAS Energy fully supports the proposed rule changes 
contained in the Federal Register • 96695, December 1, 1992, 
but would also like to use this opportunity to appeal tq the 
DAR Council and D^O.D* to repeal the existing D.0.D/D.F.8.C 
deviations that would inhibit the establishment of supply 
relationships with small businesses and/or joint ventures, 
in the format being proposed, for 8,D.B*e who may have 
aspirations to participate in the D.F.S.C - Bulk Fuels 
Program. 

Many thankn for providing me the opportunity to eubmit 
comments on the proposed changes. 

Sincerely 



Leo A. Sullivan 
President 
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Defense Acquisition Regulations Council 
ATTN: IMO 3D139, 0U6D(A) 
3062 Defense Pentagon 
Washington, D.C. 20301-3062 

Re I DAR Case 91-54: Proposed Amendment to 

Defense PAR Supplement Parts 219 and 252 - 
Joint Venturat^ 

Dear Sirs: 

on behalf of Pride Refining, Inc. ("Pride"), a small 
business refiner, we hereby submit these comments to the 
proposed rule concerning joint ventures involving small 
disadvantaged business concerns ("SDBs") and 
nondisadvantaged small concerns. Pride supports the 
proposal subject to clarification as set forth herein. 

In enacting the SDB program, Congress directed the 
Defense Department to "maximize the number of minority small 
business concerns . . . participating in the program." 
Section 1207(e)(4) of the National Defense Authorization Act 
of 1987. Congress also directed the Defense Department to 
minimize the impact of the program on non-SDB small business 
concerns. Section B06(b) (7) of the National Defense 
Authorization Act of 1988. The proposed rule seeks to 
comply with these Congressional mandates by allowing SDBs to 
obtain contracts using the SDB price advantage in joint 
ventures but only if the participant in the joint venture is 
a small business. 

We can conceive of possible joint ventures for non-SDB 
small refiners like ourselves which may occur lender the 
proposed rule, including combinations with SDB refiners and 
SOB dealers. The proposed rule, however, is unclear as to 
how a joint venture involving an SDB dealer would be 
classified. The appropriate approach would be to consider 
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SS?5>, .2^"^ venture as a aanufacturer, so that SDB daalare 
which are more nuneroue than SDB refiners, can have a full 
opportunity to participate in the SOB proiraS^ ?hi. wfSid 

program and also enable the DOD to neet or exceed its 5 

??«I?Lf?LS*r5^;iP*^^*'" ''^''l- •tronSlJ rSSSmJiSd this 
Clarification of the proposed rule, 

Respectful ly submitted , 




Jhard 
Counsel for 
Pride Refining, inc. 
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HAND DELIVERED 
Mrs. Alyce Sullivan 

The Defense Acquisition Regulations Council 

Attn: IMD 3D139 

OUSD(A) 

3062 Defense Pentagon 
Washington D.C. 20301-3062 



Dear Mrs. Sullivan: 

The following are our comments regarding the proposed rule 
issued by your office on December 1, 1992 regarding small 
disadvantaged business (SDB) joint ventures to provide fuel under 
the Department of Defense (DoD) Section 1207 Bulk Fuel Program. 

We support the efforts to encourage SDB participation in the 
bulk fuel program and we urge you to complete the rulemaking as 
soon as possible. 

To meet DoD's goal to award 5% of its contract dollars to 
SDB concerns, DoD offers evaluation preferences to SDB concerns 
in competitive procurements. In general, where an SDB concern is 
a "regular dealer" (not a manufacturer) it may offer the product 
of a small business manufacturer and still receive the evaluation 
preference. This practice should be continued and applied 
uniformly to all procurements involving SDB concerns and SDB 
joint ventures . 

However, the Defense Fuel Supply Center (DFSC) currently 
conducts its Bulk Fuel Supply Program under a Class Deviation to 
the DFARS (DAR case 92-919-01). Under this Deviation, DFSC 
denies the DoD evaluation preference to any SDB concern which 
offers petroleum products manufactured by a small ~ as opposed 
to small and disadvantaged — business concern. This deviation 
is not mentioned in the current rulemaking. It should be 
specifically referenced and terminated as part of the Pinal Rule. 
In addition, the Final Rule should state that a SDB joint venture 
may furnish end items manufactured and produced by the small 
business entity within the joint venture. 



Re: DAR Case 91-54 




Mrs. Alyce Sullivan 
January 29, 1993 
PAGE 2 



The new DFARS definition of SDB concerns, including joint 
ventures, includes all "Indian tribes." While we understand you 
intend to include Alaska Natives and Alaska Native Corporations 
under this category, in order to eliminate any confusion the 
current language "Indian tribes" should be modified to comply 
with the Small Business Administration regulations which read: 
"Indian tribes, including Alaska Native Corporations" ( See 13 
C.F.R. S 124.112). 

With the changes noted above, we believe the Section 1207 
Program will be implemented as intended. The full participation 
of SDB joint ventures as SDB concerns, including the evaluation 
preference, will ensure that real strides are made in assisting 
these firms and that, to the extent practicable, DoD maximizes 
the number of SDB concerns participating in the Program. We urge 
you to promulgate the Final Rule within 30 days. 
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Defense Arauisition Regulations Council 
ATTN: IMD3D139,OUSD(A) 
3062 Defense Pentagon 
Washington. D.C. 20301-3062 

RE: DAR case 91-54 Comments of the Navajo Nation on Defense 
Federal Acquisition Regulations Supplement: Joint Ventures*' 57 
Fed. Reg. 56895 

The proposed amendnients 48 C.F.R. Parts 219 and 2S2 have been brought to the attention 
of the Navajo Nation. The Navajo Nation is in the process of studying the possibility of 
participation in the Bulk Fuels Program either through acquisition of a refinery or through 
establishment of a dealership. Therefore, the Navajo Nadon is particularly interested in this rule 
making. Since the rule making has just come to our attention and because of the short time period 
for responding, we are not prepared to respond in detail to the regulations, but we are able to 
submit the following summary comments. 

The Navajo Nation supports the intent of this rule to broaden participation in the Small 
Disadvantaged Business (SDB) programs by permitting joint ventures between SDB dealer 
concerns and non>SDB manufacturer concerns. This would, we understand, authorize a SDB 
concern to participate in the program as a dealer so long as there is a joint venture between the SDB 
dealer concern and a non-SDB manufacturer concern. The Navajo Nation supports the principles 
of preferendal treatment for SDB concerns and submits that SDB dealer concerns should be able to 
receive the same preferential treatment as SDB concerns who are manufacturers. The Navajo 
Nation would prefer that equal treatment be afforded for all SDB concerns whether they are a 
dealer or a manufacturer and diat the SDB concerns have preference over the non-SDB concerns. 
We also see no reason why a SDB concern which is a dealer would be required to joint venture 
with only a small business concern. The Navajo Nation firmly believes that it should be able to 
participate in the program as a SDB dealer concern while having a joint venture with a major 
manufacturer. The Navajo Nation abo firmly believes that aU SDB concerns should have 
prefeTcnce over non-SDB concerns, whedier participating as a dealer or a manufacturer. 

We are pleased to submit tltese summaiy comments on behalf of the Navi^ Nation. Please 
contact me if you need any additional information or daiificaticm. 



Sincerely, 




Rodger J. Boyd, Executive Director 
IXvision of Economic Development 
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t wiL r thr^m^ndinl of p^rti 21ft 252 to incorpo»4te DoD 

\ Tho propoted Joint v«tur. rul* could h»ve 4 'iKi'^^f !J 'g* 

el»uae , .itfe«P *aiul4etuye product or obtAin product froe 

require* a« SDB '^^J •^i^^^'f^Jy I Lemium (up to 10 peroont) , The 

;f to p5" i %Jrmit«5 to 8DB'«inulACtur.r. «Ko sr. 

purpose 01 ^i"* "^'^J**}*^ " J^? Ju.i. Market snd thus Avoid cresting 

JriLry dAftit* would be tc eyistin| SDB Bsnulsctur.rs J**"* , 

tifao Uve strulllsd to soquirs IselUties. equity esp tsl. ^'J^J* "J^JJ^^ 
Soduct msrke". AUhoufh tbe proposed rule sppssrs J* '^•J^"*'Jj"'!^/^''*" 

intenee BAst effort of the sasU refininf eoaaunity, 
iSsslbUny «;Jt. to for. Joint venture, with SUB deslers. *lch could 
neiAtively iapsct estsbUshed SDB .snuf Acturers . 

h It anoesrs thst this proposed rule -ould sctw*lly hsve * i»e«Ative 
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c. Tho »«d«r*l Roglttor iteto. that tho propo«od rulo parallol. the 
axiatins S»X policy on 8(a) joint vanturaa aat forth at 13 CPR 124.321, 
ScIoiiS, but in aitualliy .any of th. k«r .1— nt. of tha SBK policy ara 
mleelngt 

ID «h* propoaad rule etataa that the purpoaa of tha joint venture ia 
alBPiy to perfem. a apeoific contract; no written agreeaent ia retired unleaa 
reoueatad. An 8(a) joint venture »uat have a preapproved, epeeific purpoaa, 
which ia aat forth in the raquired, written joint venture agreement. The rule 
•hould include thla provlalon. 

(2) Tha propoaad rule doea not require a provlalon providing for the 
eBtabliahment of a apeelal banJt account in tha nana of the joint venture, 
which, in tha 8(a) joint venture, ia uaed for paying the co-»anager8 and all 
expeneea incurred under the joint venture contract. 

(3) The propoaad rule doea not require approval by anyone in advance 
of contract award. The OSD Small Busineaa Office ahould be required to 
coordinate with the 8Bft to determine who will approve the agreement prior to 
award (Dod or SSA) . The 8BA joint venture offeror ahould be required to 
aubait a copy of the approved agreement with ita offer. 

(4) Tha propcaed rule doea net require the designation of a project 
manager froro the SOB firm, it simply atatea that the management and daily 
bualneaa operationa will be controlled by the SDB. 

(5) The proposed rule does not require the quarterly submission to 
the SBA of financial statements ehowing cumulative contract receipts and 
expenditures (including aalaries of the joint venture'a prlnelpala). 

(6) The proposed rule does not require submission of a project-end 
profit and loas statement at contract completion. Including a statement of 
final profit distribution. 

(7) There ia no propoaad Obligation of Performance required under the 
propoaad rule. 

(8) mcluaion of the 8(a) joint venture procedures that have been 
emitted from the propoeed SDB joint venture rule provldea for a much better 
defined joint venture that haa been subjected to the eerutlny of the or 
OSS small bualneaa office. The propoaad rule doea not state that the BBX 
•hall have the right to inspect the records of the joint venture (without 
notice at any time deemed neceaaary). The ready availability of accounting 
reeorda, admlnlatratlve records, quarterly financial documenta, and bank 
recorda to not only the 88A but alao to the contracting officer wuld assist 
him/her in the difficult contract admlnstration effort aaaoclated with the 
venture . 
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(6) Tb« propoMd rule ghould eUfcPly rtqulPft at IftMt 81 ptMant ol 
a* ventwaa' n«t ppftfiti to aeevua to iht •ootally and aeonoaieallx 
dltadvanta^ad individu&lt. 

d Coit »eeoufttln<"in a Joint vantupt could ba vary difficult and aubjact 
to abuaa flnea pafinariaa pfoduea a panfa ol ppodueta and only part of thair 
product* can b* uaad to aatiafy military rt«uira»ant« . . It ia difficult to 
ailoeatft eoati to any ona particular product; tharafora, prloaa ara baaad on 
■arkat pricea , net eoata. 

a. Tbe appaals ppoeaas ia not cla»r. Thara la no appaala procaia 
apaelflad if tha oontraetlnl officer daeidoa tha joint vantura doat not »aat 
the eritaria. It ii not clear wbathar thia eonatitutaa a protaat conearning 
tha SDB rapratantatlon or a raaponaibility Haue. Ineludlni all of tba B(a) 
joint venture requirenenta in the rule could retolve thia problea, provided 
OoD and the SBA delineate all the reaponiibilitiac. 

f. If there are guidelines eatabllshed by the SBA for Oovarnment 
contracting offieaa to follow, the adainiatration of thia progran say fall 
onto thaie Qovernment of fleet. If ae, it appears that the adniniatration of a 
program of thia aagnitude will require additional trained adminlatratora. 

g. Beaponae tinea froa the SBA are alow. If tb* SBA intende to 
preapprove aaall bualnesa/amall diaadvantaged butineaa Joint venturea, thia 
and any other additional reeponelbilitieH and require»entt will further affect 
award and adttlnlatration titB*«. and could require eorreaponding changes in our 
direetlvea and regulations. We believe these changes could cause a aajor 
aanpower iapact on this Center. 

h. If audita are required to enforce the provision that the majority of 
the joint venture's earnings aeerue to the aocially and economically 
diaadvantaged individuala in the 9CB concern, the reaponaibility for such 
audits will further aneuttber any aovarnmant agency aaaigned thia 
responsibility. 

2. Point of contact at the Dafanaa Fuel Supply Canter ia Cheri Bohman, 
{703} m-8800. 
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Association 




February 2, 1993 



Mrs. Alyce Sullivan 

Defense Acquisition Regulations Council 
ATTN: IMD3D139 
OUSD (A) 

3062 Defense Pentagon 
Washington> DC 20301-3062 

Dear Mrs. Sullivan: 

The Aerospace Industries Association (ALA) appreciates the opportunity to 
comment on DAR Case 91-54: DFAR Supplement; Joint Ventures. The AIA is the 
trade association that represents the nation's manufacturers of commercial, military 
and business airaaft, helicopters, airaaft engines, missiles, spacecraft, and related 
components and equipment. 

The first area of AIA concern is the term "joint venture." In 252.219-7000 (2) 
the amendment offers the definition of a "small disadvantaged business joint venture" 
as a "business arrangement". Nowhere within this proposed amendment does it state 
that a joint venture is also a legal entity with rights and responsibilities within itself. 

Joint venture: a legal entity in the nature of a partnership engaged in the joint 

prosecution of a particular transaction for mutual profit Unlike a partnership, 

a joint venture does not entail a continuing relationship among the parties. 
A joint venture is treated like a partnership for federal income tax purposes. 

Black's Law Dictionary 

Mutually exclusive language: 

Solicitation Provision and Contract Clause 252.219-7000 (2) (iii) states that 'The 
management and daily business operations are controlled by tiKe SDB concerns 
in the venture." This rule is followed by 252-219-7000 (2) (iv) (A) wherein it 
states that a signed agreement must contain provisions which "designate &e 
parties to the joint venture as co-managers". Webster defines the prefix "co" 
as meaning "in or in the same degree". Those provisions may not be readily 
accepted by small business. 
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Divisioh of labor: 

Section 252.219-7000 (2) (iv) E) that all accounting and other administrative 
records relating to the joint venture shall be maintained by an SDB concern. Hiis 
requirement could cause the responsible officer in the SDB firm to be personally more 
at risk or liable ti\an the small business joint venture team member in a case of an 
alleged defective pricing, non-performance, tax, or other liability issues. 

The second area of concern is the section on Paperwork Reduction Act. This 
section states that the proposed rule does not impose any reporting or recordkeeping 
requirements which require OMB approval. We do not know how much additional 
recordkeeping is involved, but we believe it will be significant. Contractors must 
maintain copies of the joint venture agpreements. Recordkeeping is required to 
determine that the majority of the venture's earning accrue directly to the socially and 
economically disadvantaged individuals in the SDB concerns. Additionally, the SDB 
is required to maintain all accounting and other administrative records relating to the 
joint venture. 

In conclusion, AIA believes that to enhance the intent of the supplement to 
assist SDBs, it should be stated: 1) that joint ventures defined in the supplement can 
be recognized by large contractors for SDB subcontracting and they can take aedit 
toward their SDB goals for any subcontracting commitments made to the joint 
venture; 2) that Historically Black Colleges and Minority Institutions should be 
included in the SDB definition for joint ventures; 3) that joint ventures can participate 
as proteges in the mentor-protege program; and 4) that SDB joint venturing as 
defined by this supplement is allowed with other than small businesses, to include 
large business. 



DAR Case 91-54. 




Sincerely, 




William J. Lewandowski 
Assistant Vice President, 
Operations 
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